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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Civil Action Xo. 971 

Capital Transit Company, A corporation, Plaintiff 


v. 


Riley E. Elgex, Richmond B. Keech, and David McCoach, 
Constituting the Public Utilities Commission of the 
District of Columbia, and Melvin C. Hazen, and David 
McCoach, Commissioners of the District of Columbia, 
Constituting a Joint Board, and Arlington & Fairfax 
Auto Railroad Company, A corporation, Defendants 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 


2 ARLINGTON & FAIRFAX AUTO RAILROAD COMPANY 

1 Complaint. 

Filed December 10, 1938 

In The District Court of the United States for the 
District of Columbia. 

Civil Action Xo. 971 

Capital Transit Company. A corporation, 36th & M Streets, 
X. W., Washington, D. C. Plaintiff 

v. 

Riley E. Elgen, Richmond B. Kerch and David McCoach, 
Constituting the Public Utilities Commission of The 
District Of Columbia, and Melvin C. Hazen, and 
David McCoach. Commissioners of the District of Co¬ 
lumbia, Constituting a Joint Board, District Building, 
Washington, D. C. 
and 

Arlington & Fairfax Auto Railroad Company, A corpora¬ 
tion, 1006 X. Glebe Road, Arlington, Virginia, Defen¬ 
dants. 

The complaint of Capital Transit Company respectfully 
states: 

1. The complainant is a body corporate organized and 
existing under the general corporation laws of the District 
of Columbia pursuant to the authority granted by Joint 
Resolution of Congress, approved January 14, 1933, as 
amended February 16, 1933, and is engaged as a common 
carrier in the transportation of passengers by street rail¬ 
way and bus and other allied lines of business in the Dis¬ 
trict of Columbia and adjacent states, and particularly 
over its line of street railway from its terminus at the 
south end of the Key Bridge at the boundary line between 
the District of Columbia and the State of Virginia to all 
parts of the District of Columbia, and is subject to 

2 the jurisdiction of the Public Utilities Commission of 
the District of Columbia, defendant herein, in ac¬ 
cordance with the provisions of Section VIII of the Act 
of Congress of the United States making appropriation to 
provide for the expenses of the government of the District 
of Columbia for the fiscal year ending June 30, 1914, and 
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tor other purposes, approved March 3, 1913, as amended, 
hereinafter referred to as the “Public* Utilities Act”. 

2. Defendants Riley E. Eigen, Richmond B. Keech and 
David McCoach are the persons constituting the Public 
Utilities Commission of the District of Columbia which is 
an administrative body duly created by the aforesaid Act 
of Congress and are sued as such. Defendants Melvin C. 
Hazen and David McCoach are the persons constituting the 
Commissioners of the District of Columbia which is an ad¬ 
ministrative bodv dulv created bv Act of Congress, all of 
which defendants also constitute the Joint Board author¬ 
ized and created by Act of Congress approved February 
27, 1931, and are sued as such. 

3. Defendant Arlington & Fairfax Auto Railroad Com¬ 
pany is a corporation organized under the laws of the 
State of Virginia and is operating its line of railroad 
solely within the State of Virginia. 

4. Said Public Utilities Commission is charged with the 
power and duty of carrying out and enforcing the pro¬ 
visions of the aforesaid Public Utilities Act and particu¬ 
larly of the aforesaid Joint Resolution of Congress known 
as the “Merger Act”, Section 4 of which provides that 

“Xo competitive street railway or bus line, that is, bus 
or railway line for the transportation of passengers of the 
character which runs over a given route on a fixed sched¬ 
ule, shall be established without the prior issuance of a 
certificate by the public Utilities Commission of the District 
of Columbia to the effect that the competitive line is nec- 
essary for the convenience of the public”. 

3 5. On September 23, 1937, defendant Arlington 

& Fairfax Auto Railroad Company requested the 
said Public Utilities Commission to approve a route within 
the District of Columbia over which said defendant pro¬ 
posed to operate the “autorailer pick-up and delivery ser¬ 
vice for passengers, express and mail in connection with 
its railroad operation”. This application was denied by the 
Public Utilities Commission by its Order Xo. 1635, dated 
November 5, 1937, holding that the Commission had no 
jurisdiction to grant the application unless and until the 
said Railroad Company should obtain authority to oper¬ 
ate in interstate commerce within the District of Columbia, 
or until it was determined by competent authority that 
no such authorization was necessarv. 
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The defendant Railroad Company thereupon petitioned 
the District Court of the United States for the District of 
Columbia for a writ of mandamus seeking’ to require the 
said Public Utilities Commission to fix such a route for 
its proposed operations. The said District Court sustained 
the Commission's order and denied the writ of mandamus. 

An appeal was taken by the said Railroad Company to 
the United States Court of Appeals for the District of Co¬ 
lumbia, which on May 2, 1938 affirmed the decision of the 
lower court. 

The said defendant Railroad Company thereupon ap¬ 
plied to the Interstate Commerce Commission for a certif¬ 
icate of convenience and necessity, under Part I of the In¬ 
terstate Commerce Commission Act, authorizing its opera¬ 
tion as a railroad in interstate commerce within the District 
of Columbia. This application was dismissed by the Inter¬ 
state Commerce Commission, that Commission holding 
that the proposed extension of its operations into the Dis¬ 
trict of Columbia is not an extension of a line of railroad 
as contemplated by said Section I of the Interstate Com¬ 
merce Commission Act “but is in the nature of an 
4 extension of transportation service by bus”. A 
predecessor of the said defendant Railroad Com¬ 
pany (Arlington <£ Fairfax Railway Company) in 1936 had 
applied to the Interstate Commerce Commission under Part 
II of the Interstate Commerce Commission Act (Federal 
Motor Carrier Act. 1935) for a certificate of convenience 
and necessity authorizing the operation of its autorailer 
(bus) equipment into the District of Columbia. The Joint 
Board which heard the application found that a certificate 
of convenience and necessity was not justified by the rec¬ 
ord. but before the entry of a final order by the Interstate 
Commerce Commission leave to withdraw the application 
was granted. 

After the decision of the Interstate Commerce Commis¬ 
sion on the application under Part I of the Interstate 
Commerce Commission Act the defendant Railroad Com¬ 
pany on July 25, 1938, requested the defendant Public 
Utilities Commission of the District of Columbia to act 
upon the petition of said Railroad Company of September 
23, 1937 and renewed the request on August 24, 1938. 
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A public hearing was held on said petition on October 
17th and 18th, 1938 in which this plaintiff and the Wash¬ 
ington, Virginia & Maryland Coach Company entered their 
appearances opposing the granting of the route applied for 
upon the grounds among others that: 

(a) The said Railroad Company has no authority to 
conduct such operations as were contemplated within the 
District of Columbia; 

(b) The said Railroad Company had not obtained from 
the Interstate Commerce Commission, or otherwise, any 
certificate of convenience and necessity for interstate oper¬ 
ations in the District of Columbia either as a rail- 

5 road under Part I of the Interstate Commerce Com¬ 
mission Act or for operations as a bus line under 
Part II of the Interstate Commerce Commission Act as 
required by said Act, or from the Public Utilities Commis¬ 
sion of the District of Columbia for a bus line for the 
transportation of passengers of the character which runs 
over a given route on a fixed schedule as required by the 
aforesaid Section 4 of the Merger Act. 

(c) Xo such operations which would be in direct com¬ 
petition with plaintiff’s street railway lines and bus lines 

in the District of Columbia could lawfullv be authorized 

« 

without the issuance of a certificate by the said Public 
Utilities Commission of the District of Columbia to the 
effect that the competitive line is necessary for the conven¬ 
ience of the public. 

(d) And upon other grounds more particularly set forth 
in the record of said hearing. 

The testimonv and other evidence offered bv both this 
* • 

plaintiff and the defendant Railroad Company and ad¬ 
mitted and considered by the said Public Utilities Commis¬ 
sion at said hearing, as will appear from the transcript 
record of said hearing, showed that the proposed opera¬ 
tions of the defendant Railroad Company would be in di¬ 
rect competition with the plaintiff, would divert pas¬ 
sengers from the street railway lines of plaintiff, would 
seriously impair its revenues, is not necessary for the con¬ 
venience of the public and would do and otherwise result 
in irreparable damage to the plaintiff. 

At said hearing it was conceded by the defendant Rail¬ 
road Company that its said proposed operation, if per- 
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iilifted, would have an adverse effect upon the business of 
the plaintiff, in that a substantial number of passengers 
of plaintiff Company would be diverted to the vehicles of 
the applicant, defendant Railroad Company. 

6 After the close of the aforesaid hearing and as 
a result thereof the defendant Commission passed 

its Order Xo. 1737, dated November 30, 1938, in Formal 
Case Xo. 282, being the application aforesaid of the said 
defendant Railroad Company, designating certain routes 
for the transportation by the defendant Railroad Com¬ 
pany of passengers in interstate commerce between the 
State of Virginia and the District of Columbia, provided 
the said defendant Railroad Company “complies with ex¬ 
isting law.” In accordance with the provisions of the 
Act of Congress approved February 27, 1931 this Order 
was referred to the Joint Board created by said Act and 
was adopted by said Joint Board. Copy of this Order is 
hereto attached, marked Plaintiff’s Exhibit Xo. 1 and 
prayed to be taken and read as part hereof. 

The operations and the extent, if any, to which they are 
authorized by said Order are without authority of law 
and particularly in violation of the provisions of the afore¬ 
said Section 4 of the Merger Act, and said Order is there¬ 
fore unlawful, null and void, and the said Public Utilities 
Commission and the said Joint Board were and are with¬ 
out jurisdiction to pass or enforce the same. 

6. The underground electric conduit double trackage of 
the plaintiff over the Key Bridge which was built to ac¬ 
comodate the traffic originating at the boundary line be¬ 
tween the District of Columbia and Virginia at the south 
end of said Bridge, represents a large permanent capital 
investment which will be jeopardized, if not ruined, by the 
unlawful competition of the defendant Railroad Company’s 
proposed operations within the District of Columbia. A con¬ 
siderable portion of the street railway traffic of the plain¬ 
tiff which originates at its aforesaid terminal at the said 
District of Columbia-Virginia boundary line consists of 
passengers of the defendant Railroad Company which are 
discharged from its railway cars at its terminus in 

7 Virginia at or near said boundary line. And the 
loss of such traffic to the plaintiff which would occur 

if the defendant Railroad Company were permitted to 
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operate its vehicles into and through the streets of the 
District of Columbia in competition with the plaintiff as 
proposed in said application to and order of the said Pub¬ 
lic Utilities Commission as approved by the Joint Board 
would immediately result in serious loss of revenue, dam¬ 
age and financial injury to the plaintiff which would be 
irreparable, before notice can be served and a hearing had 
hereon. 

7. The plaintiff is informed and believes and therefore 
avers that unless and until enjoined by this Honorable 
Court the defendant Railroad Company intends to and 
will pursuant to the aforesaid Order No. 1737 begin and 
continue to operate its vehicles into the District of Colum¬ 
bia through and over the streets thereof in competition 
with plaintiff and plaintiff will suffer irreparable damage 
thereby and the confiscation and deprivation of its prop¬ 
erty without due process of law in violation of the plain¬ 
tiff’s rights under the Constitution of the United States. 

WHEREFORE plaintiff prays: 

1. That Summons be issued and served upon each of the 
defendants named herein as provided by the Rules of this 
Court. 

2. That a temporary restraining order be issued by 
this Court against the said Public Utilities Commission of 
the District of Columbia and against the said Commis¬ 
sioners of the District of Columbia separately and as the 
Joint Board restraining them from putting into effect or 
enforcing the aforesaid Order No. 1737, dated November 

30, 1938, until a hearing upon this complaint may 
8 be had. 

3. That the aforesaid Order No. 1737 be decreed 
to be unreasonable, unlawful, null and void and that the 
said Public Utilities Commission and the said Joint Board 
were and are without jurisdiction to pass or enforce the 
same. 

4. That until final decree or judgment herein the said 
Public Utilities Commission and the said Commissioners of 
the District of Columbia separately and as the Joint 
Board shall be enjoined from putting into effect or enforc¬ 
ing the aforesaid Order No. 1737, or permitting the defen¬ 
dant Railroad Company to operate its vehicles over the 
routes designated in said Order, or otherwise in the Dis¬ 
trict of Columbia. 
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5. That the said Public Utilities Commission and the 
said Commissioners of the District of Columbia separately 
and as the Joint Board be permanently enjoined from put¬ 
ting into effect or enforcing the aforesaid Order Xo. 1737 
or permitting the defendant Railroad Company to operate 
its vehicles over the routes designated in said Order, or 
otherwise in the District of Columbia. 

6. That a temporary restraining order be issued by this 
Court against the said defendant Arlington & Fairfax Auto 
Railroad Company restraining it from operating its ve¬ 
hicles for the transportation of passengers from the termi¬ 
nus of its railroad line in the State of Virginia into the Dis¬ 
trict of Columbia and over the streets and avenues thereof 
as designated in Order Xo. 1737 of the Public Utilities 
Commission of the District of Columbia dated the 30th dav 

w 

of Xovember, 1938, or otherwise until a hearing upon this 
complaint may be had. 

7. That until final decree or judgment herein the said 
Arlington & Fairfax Auto Railroad Company shall be en¬ 
joined from operating its vehicles over the routes desig¬ 
nated in said Order Xo. 1737, or otherwise in the District 

of Columbia. 

9 S. That the said Arlington & Fairfax Auto Rail¬ 

road Company be permanently enjoined from oper¬ 
ating its vehicles over the routes designated in said Order 
Xo. 1737, or otherwise in the District of Columbia. 

9. That a subpoena duces tecum issue to the aforesaid 
Public Utilities Commission of the District of Columbia, 
or the proper official thereof, directing the production in 
this Court of the transcript of record in the aforesaid hear¬ 
ing in Formal Case Xo. 2S2. 

10. That this Honorable Court will grant unto the plain¬ 
tiff such other and further relief as the nature of the case 
shall require and as unto the Court shall seem meet. 

CAPITAL TRAXSIT COMPANY 

By E. D. MERRILL, 

President 

WM. B. BEXXETT 

Secretary 


(Seal) 
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District of Columbia, s$: 

I, E. D. Merrill, being first duly sworn, depose and say 
that I am President of the Plaintiff, Capital Transit Com¬ 
pany, and as such have authority to sign its corporate name 
to this Bill of Complaint and also to verify the same by 
this affidavit. 

E. D. MERRILL. 

SUBSCRIBED and sworn to before me this 10th day of 
December, 193S. 

JOHN FLEMING 
Notary Public, D . C. 

(Seal) 

10 Affidavit 

District of Columbia, ss: 

Win. B. Bennett, being first duly sworn, deposes and says 
that he is Secretary of the Capital Transit Company; that 
he has read the foregoing complaint and knows the con¬ 
tents thereof; that he is personally familiar with and has 
knowledge of the facts alleged in the above complaint of 
the Capital Transit Company; that the facts therein stated 
upon personal knowledge are true and those stated upon 
information and belief he believes to be true. 

WM. B. BENNETT 

SUBSCRIBED and sworn to before me this 10th day 
of December, 1938. 

JOHN FLEMING 
Notary Public. D. C. 

(Seal) 

G THOMAS DUNLOP 

BOWEN and KELLY 

Bv S R BOWEN 
* 

per D 

Attorneys for Plaintiff. 
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11 Received S:30 Dec 3 - 193S Capital Transit Com¬ 
pany President’s Office 

Public Utilities Commission of the 
District of Columbia 

Order No. 1737. 

November 30, 1938. 

Formal Case No. 282. 

IN THE MATTER OF Application of the ARLING¬ 
TON AND FAIRFAX AUTO RAILROD COMPANY for 
approval of an interstate bus route within the District of 
Columbia. 

By the Commission: On September 23, 1937, the Ar¬ 
lington and Fairfax Auto Railroad Company (hereinafter 
sometimes referred to as the applicant or the company) re¬ 
quested the Commission to approve a route within the Dis¬ 
trict of Columbia over which it proposed to operate “auto- 
railer ‘pick-up’ and ‘delivery’ service for passengers, ex¬ 
press and mail in connection with its* * * railroad opera¬ 
tion”. The company stated that its service within the Dis¬ 
trict of Columbia would be of an interstate nature only. 
The Commission, by Order No. 1635, dated November 5, 
1937, concluded that exercise of its jurisdiction would be 
futile unless and until the company obtained authority to 
operate in interstate commerce within the District of Co¬ 
lumbia, or determination was made by competent author- 
itv that no such authorization was necessarv. Petition for 
writ of mandamus was filed in the District Court of the 
United States for the District of Columbia, seeking to re¬ 
quire the Commission to fix a route. The District Court 
sustained the Commission’s order and denied the writ of 
mandamus. An appeal was taken to the United States 
Court of Appeals for the District of Columbia which, on 
May 2, 1938, affirmed the decision of the lower Court. As 
stated in the opinion of the Court of Appeals, the Com¬ 
mission had expressed a willingness to hold a public hear¬ 
ing upon consummation of necessary preliminary steps. 

The Arlington and Fairfax Auto Railroad Company 
then applied to the Interstate Commerce Commission for 
a certificate of convenience and necessity under Part I of 
the Interstate Commerce Act, but contended in its applica- 
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tion that no such certificate was necessary. That Commis¬ 
sion, by written opinion on July 6, 1938, stated, in part: 

“It appears that the proposal of the applicant to oper¬ 
ate its vehicles into the District of Columbia over the city 
streets without extending its rails is not an extension of a 
line of railroad as contemplated by the section of the act 
under which the application is filed, but is in the nature of 
an extension of transportation service by bus. AVe express 
no opinion as to whether the proposed bus operation is 
within the terminal area of the applicant, and other- 
12 wise falls within the purview of Part I of the act. 

“AA T e find that the proposed extension by the Ar¬ 
lington & Fairfax Auto Railroad Company of its operation 
by means of auto-rail cars from the terminus of its present 
line of railroad at the Virginia-District of Columbia bound¬ 
ary line at Rosslyn, Va., to a designated point in AVash- 
ington, D. C., is not an extension of a line of railroad 
within the meaning of section 1 (18) of the Interstate Com¬ 
merce Act, and the application accordingly must be dis¬ 
missed. An appropriate order will be entered.” 

That proceeding was the second one before the Inter¬ 
state Commerce Commission relating to the proposed oper¬ 
ation into the District of Columbia. A predecessor in 1936 
applied under Part II of the Interstate Commerce Act 
(Federal Motor Carrier Act, 1935) for a certificate of con¬ 
venience and necessity authorizing the operation of its 
auto-railcr (bus) equipment into the District of Columbia. 
The Joint Board which heard the application of the prede¬ 
cessor found that a certificate of convenience and neces¬ 
sity was not justified by the record, but before the entry 
of a final order by the Interstate Commerce Commission 
leave to withdraw the application was granted. 

After the decision of the Interstate Commerce Commis¬ 
sion on the application under Part I of the Interstate 
Commerce Act, the Arlington and Fairfax Auto Railroad 
Company, on July 25, 1938, requested that its petition of 
September 23, 1937, be acted upon, and renewed the re¬ 
quest on August 24, 1938. A public hearing was held on 
October 17 and 18, 1938. 

The Capital Transit Company and the AVashington, Vir¬ 
ginia and Maryland Coach Company, both of which oper¬ 
ate public transportation service between Virginia and 
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the District of Columbia over the Key Bridge, entered ap¬ 
pearances and opposed the granting of a route to the ap¬ 
plicant unless authority was obtained from the Interstate 
Commerce Commission. 

A number of legal questions was presented at the hear¬ 
ing, among others, whether the District of Columbia is in 
the terminal area of the applicant and whether the pro¬ 
posed service would be in the nature of “pick-up and de¬ 
livery service” within the terminal area, and whether a 
certificate under Part II of the Interstate Commerce Act 
is required. 

It is not the function of this Commission to determine 
the terminal area of the applicant or to determine whether 
a certificate under Part II of the Interstate Commerce Act 
is required. The applicant stated on the record that this 
Commission is not the proper forum to determine its ter¬ 
minal area. 

Another legal question was presented during the hear¬ 
ing. The Merger Act of January 14, 1933, contains the 
following provision: 

“Xo competitive street railway or bus line, that is, bus 
or railway line for the transportation of passengers of 
the character which runs over a given route on a fixed 
schedule, shall be established without the prior issuance 
of a certificate by the Public Utilities Commission of the 
District of Columbia to the effect that the competi- 
13 tive line is necessarv for the convenience of the pub¬ 
lic.” 

The applicant contended that this provision is not ap¬ 
plicable as a matter of law, conceding that its proposed 
operation, if permitted, would have an adverse effect upon 
the Capital Transit Company, in that a substantial num¬ 
ber of passengers of the Capital Transit Company would 
be diverted to the vehicles of the applicant. It is clear 
from the application that the provision must be given con¬ 
sideration, since the applicant is seeking a given route and 
proposes to operate its equipment on a fixed schedule. 

While specific routing was requested, the applicant dur¬ 
ing the hearing stated that it was willing for the Commis¬ 
sion to fix any route which would accomplish its purpose. 
The record is replete with testimony with respect to traf¬ 
fic on the proposed route, and particularly on M Street in 
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Georgetown. The Director of Vehicles and Traffic* testified 
that the route proposed by the applicant was probably as 
good as any that could be selected. The Superintendent 
of National Capital Parks testified that extension of the 
Mt. Vernon Boulevard to Key Bridge, now in progress, 
would provide a desirable route to the downtown area of 
the District of Columbia and would result in a considerable 
amount of traffic using the Boulevard and the Arlington 
Memorial Bridge. 

The vehicles of the applicant were the subject of tes¬ 
timony at the hearing. The Commission has definite regu¬ 
lations governing the construction and equipment of ve¬ 
hicles used by common carriers of passengers. The appli¬ 
cant expressed the opinion that its vehicles complied with 
the regulations and stated that any changes that might 
be required would be made prior to operation within the 
District of Columbia. 

The Commission does not determine the terminal area 
of the applicant, whether the proposed operation of the ap¬ 
plicant would be “pick-up and delivery service” within its 
terminal area, or the necessity of the applicant obtain¬ 
ing a certificate of convenience and necessity under Part 
II of the Interstate Commerce Act. These are matters for 
determination by the Interstate Commerce Commission 
or other competent authority. It does express the opinion 
that the Merger Act of January 14, 1933, is applicable to 
situations of this kind. 

IT IS ORDERED: 

Section 1. That, provided the Arlington and Fairfax 
Auto Railroad Company complies with existing law the 
following routes for the transportation, by the company, 
of passengers in interstate commerce between the State 
of Virginia and the District of Columbia be and they are 
approved: 

INBOUND: From the District Line, north on Key Bridge 
to M Street, east on M Street and Pennsylvania Avenue 
to 26th Street, south on 26th Street to Virginia Avenue, 
east on Virginia Avenue and Constitution Avenue to 4th 
Street west, south on 4th Street to terminal on the west 
side of 4th Street, Northwest, beginning 100 feet south 
of south curb line of Constitution Avenue and extending 
south 55 feet (10 feet north of fire hydrant). 
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14 OUTBOUND: South on 4th street to Washing¬ 
ton Drive, west on Washington Drive to 9th Street, 

north on 9th Street to Constitution Avenue, west on Con¬ 
stitution Avenue and Virginia Avenue to 26th Street, 
north on 26tli Street to Pennsylvania Avenue, west on Penn¬ 
sylvania Avenue and M Street to Key Bridge, south on Key 
Bridge to the District Line. 

Section 2. That stops within the District of Columbia 
shall be limited to the terminal. 

Section 3. That the buses of this company shall be op¬ 
erated in accordance with orders of this Commission and 
Other orders, regulations, and laws governing the opera¬ 
tion of such public vehicles in the District of Columbia. 

Section 4. That no intra-Distriet passengers shall be car¬ 
ried on the buses of this company. 

Section 5. That buses operated by this company shall not 
deviate from the routes hereinbefore described except when 
required by street work, fire, or other emergency. Where 
deviation is necessary, buses shall be operated over such 
routes as may be directed by detour signs, police instruc¬ 
tions, or orders of the Commission. 

A TRUE COPY: 

Executive Secretary. By the Commission: 

JAMES L. MARTIN 
Executive Secretary. 

December 2, 1938. 

In accordance with the provisions of the Act of Congress, 
approved February 27, 1931, this order has been referred 
to the Joint Board created by said Act and has been 
adopted by said Joint Board. 

RILEY E. ELGEN 

JLM :W Acting Chairman of the Joint Board. 

15 Answer 

Filed December 29, 1938 

• • # 

Come now the defendants Riley E. Eigen, Richmond 
B. Keech, and David McCoach, Jr., constituting the Public 
Utilities Commission of the District of Columbia, and Mel- 
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vin C. Hazen and David Mc-Coach, Jr.. Commissioners of 
the District of Columbia, all of whom constitute a Joint 
Board, and for answer to the complaint in the above en¬ 
titled cause the said defendants and each of them say: 

1. They admit the allegations contained in Paragraph 1 
of the complaint. 

2. They admit the allegations contained in Paragraph 

2 of the Complaint. 

3. They admit the allegations contained in Paragraph 

3 of the complaint. 

4. They admit the allegations contained in Paragraph 

4 of the complaint. 

5. The said defendants admit the allegations contained 
in Paragraph 5 of the complaint, except the allegation 
contained in the last subparagraph on page 4 of the com¬ 
plaint that the proposed operation of the defendant rail¬ 
road company is not necessary for the convenience of the 
public and would result in irreparable damage to the plain¬ 
tiff, as to which allegation the said defendants aver that 
they are without knowledge sufficient to form a belief as 

to the truthfulness thereof; and except the last sub- 
16 paragraph of Paragraph 5 of the complaint, which 
the defendants aver is a conclusion of law and re¬ 
quires no answer. If answer be required of the said allega¬ 
tion contained in the last subparagraph of Paragraph 5, the 
defendants constituting the Public Utilities Commission of 
the District of Columbia and the defendants constituting 
the Commissioners of the District of Columbia and the 
Joint Board aver that the said Order Xo. 1737 was issued 
pursuant to authority of law and that the said Public 
Utilities Commission and the said Joint Board had juris¬ 
diction to promulgate the said order. The said defendants 
further aver that the said order provides that the defen¬ 
dant Arlington & Fairfax Auto Railroad Company shall 
comply with existing law. 

Further answering Paragraph 5 of the complaint, the 
said defendants say that the Interstate Commerce Com¬ 
mission, in passing upon the application of the defendant 
Arlington & Fairfax Auto Railroad Company under Part 
I of the Interstate Commerce Act, expressed no opinion 
as to whether the proposed bus operation is within the ter¬ 
minal area of the said defendant railroad company and 
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otherwise falls within the purview of Part I of the said 
Act. 

6. The said defendants admit the allegations contained 
in Paragraph 6 of the complaint, except that they are with¬ 
out knowledge or information sufficient to form a belief 
as to whether the plaintiff’s capital investment would be 
jeopardized, if not ruined, by the competition of the de¬ 
fendant railroad company’s proposed operations, or that 
the proposed operations would result in serious loss of 
revenue, damage, and financial injury to the plaintiff which 
would be irreparable. 

17 7. The said defendants are without knowledge or 

sufficient information to form a belief as to the 
matters alleged in Paragraph 7 of the complaint. 

RILEY E. ELGEX 
RICHMOND B. KEECH 
DAVID McCOACH, JR., 

Constituting the Public Utilities 
Commission of the District of Columbia 

MELVIN C. HAZEX 
DAVID McCOACH, JR., 

Commissioners of the District of 
Columbia 

Constituting a Joint Board. 

ELWOOD H. SEAL, 

W 

Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Asst. Corporation Counsel 

LLOYD B. HARRISON, 

Special Asst. Corporation Counsel, 

Attorneys for Defendants 

Eigen, Keech, McCoach and Hazen, 

District of Columbia, ss: 

Personally appeared Riley E. Eigen, who, being first 
duly sworn, says that he has subscribed his name to the 
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foregoing answer, and that the matters therein stated from 
personal knowledge are true and those matters stated upon 
information and belief he believes to be true. 

RILEY E. ELGEN 

SUBSCRIBED and SWORN to before me this 29th day 
of December, 1938. 

ADAM A. GIEBEL 

(Seal) Notary Public , D. C. 


18 Answer of Defendant Arlington & Fairfax 

Auto Railroad Company 

Filed December 30 1938 

# # * 

First Defense 

The complaint fails to state a claim against this defen¬ 
dant upon which relief can be granted. 

Second Defense 

Defendant admits the allegations contained in para¬ 
graphs 1 and 2 of the complaint. Defendant denies the alle¬ 
gations contained in paragraphs 3, 4, 5, 6 and 7 of the com¬ 
plaint, as stated, and refers to its third and fourth defenses 
herein for a more particular statement of the matters and 
things therein contained. 

Third Defense 

Defendant denies that it is required by law to obtain 
a certificate of convenience and necessity from either the 
Interstate Commerce Commission or the Public Utilities 
Commission of the District of Columbia as a condition pre¬ 
requisite to its engaging in the interstate “pick-up and 
delivery’’ service in which it proposes to engage within 
the District of Columbia. 

Fourth Defense 

1. Defendant adopts the following statement of facts 
from the opinion of the United States Court of Appeals for 
the District of Columbia in the case of United States of 
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America ex rel Arlington & Fairfax Auto Railroad Com¬ 
pany v. Riley E. Eigen, et al, decided May 2, 1938: 

“Appellant (i. e. this defendant) is a railroad corpora¬ 
tion chartered under the Virginia laws and, though located 
wholly in Virginia, is nevertheless engaged in interstate 
commerce as a common carrier. It operates a line of rail¬ 
road some twenty miles in length from the towm of 

19 Fairfax to the town of Rosslyn, which is situate at 
the District of Columbia line near the Virginia end 

of Key Bridge. Its operations are conducted by means of 
‘auto-ratters’, motor cars capable of operation both on and 
off rails. The cars run on rails except at the termini, at 
which points they leave the rails and are turned around. 
Appellant’s (this defendant's) operations are subject to the 
jurisdiction of the Interstate Commerce Commission under 
Part I of the Commerce Act (49 U.S.C.A. 1, et seq.), and 
appellant (this defendant) accordingly files regular re¬ 
ports and tariffs with the Commission. In the latter part 
of 1937, desiring to inaugurate a ‘pick-up and delivery’ 
service for passengers originating in the District of Colum¬ 
bia and destined for points in the State of Virginia and a 
like service for passengers originating in Virginia, des¬ 
tined for points in the District of Columbia, appellant 
(this defendant) applied to # * the Public Utilities Com¬ 

mission of the District of Columbia, requesting them to con¬ 
sider and approve a route within the District of Columbia 
over which appellant (this defendant) might operate its 
cars. The Commissioners declined to act on the applica¬ 
tion because they deemed it futile to designate a route for 
a carrier w’hich was required to have, but did not have, the 
sanction of the Interstate Commerce Commission as to the 
proposed interstate operation. They, therefore, notified 
appellant (this defendant) that its application would be held 
in abeyance ‘until the petitioner (defendant) be granted 
authority to engage in interstate commerce within the Dis¬ 
trict of Columbia or determination be made by com- 

20 petent authority that no such permit is necessary.’ ” 

2. The defendant adopts the following statement 
of facts contained in the report of the Interstate Commerce 
Commission in the matter of Arlington & Fairfax Auto 
Railroad Company Proposed Extension of Operation, Fi¬ 
nance Docket Xo. 12046, decided July 6, 1938: 
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“The applicant (defendant) then applied to United 
States District Court for the District of Columbia for a 
writ of mandamus compelling the Public Utilities Commis¬ 
sion to pass upon the application. That court held that 
the action for mandamus was improperly brought and the 
case was appealed to the United States Court of Appeals 
for the District of Columbia which affirmed the decree of 
the lower court and declined to take jurisdiction in the 
matter until first we (i. e. the Interstate Commerce Com¬ 
mission) have decided whether the applicant (this defen¬ 
dant) must secure a certificate from us (Interstate Com¬ 
merce Commission) authorizing the proposed operation. 
That court also held that the applicant (defendant) was a 
common carrier by railroad engaged in interstate com¬ 
merce.” 

3. On May 14, 1938, this defendant, in accordance with 
the suggestion of the United States Court of Appeals for 
the District of Columbia, applied to the Interstate Com¬ 
merce Commission for a certificate of convenience and ne¬ 
cessity under section 1 (18) of the Interstate Commerce 
Act “to operate a pick-up and delivery service of its pas¬ 
sengers who desire to go into or to come from the city of 
Washington.” As was stated in said application, “To ef¬ 
fect this service it proposes to run the vehicles it now oper¬ 
ates on its rails (to-wit auto-railers) off the rails at the 
District of Columbia boundary line at the south end of Key 
Bridge, across the bridge and on to the streets of 
21 Washington. This is accomplished by simply rais¬ 
ing the 4-flange steel pilot wheels used to keep the 
vehicle on the rails, and driving the vehicle off the right- 
of-way on to the streets upon which it operates in exactly 
the same manner as a bus.” The defendants contended in 
such application “that the service which it proposes to 
offer * * is not such as to require a certificate of conveni¬ 
ence and necessity. It is rather in the nature of a ‘pick-up 
and delivery’ service of its own passengers within its ter¬ 
minal district. No intrastate commerce is proposed to be 
done within the District of Columbia, and all the traffic to 
be carried insofar as this operation is concerned is purely 
of interstate character.” Due notice of said proceeding 
was given in accordance with statute. 
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4. In the decision of the Interstate Commerce Commis¬ 
sion upon said application, attached hereto as Exhibit 
“A”, the Interstate Commerce Commission found, among 
others, the following facts, which this defendant adopts 
as part of this answer: 

‘‘The applicant is successor to the Arlington & Fairfax 
Railway Company, an electric railway line. That carrier 
and its predecessor electric lines for many years had a di¬ 
rect entrance into Washington over the so-called High wav 
Bridge at the south end of Fourteenth Street and main¬ 
tained terminal and other facilities at what is now approxi- 
matelv Twelfth Street and Constitution Avenue. In 1932 

I * 

the Arlington & Fairfax Railway Company was ejected 
from its terminal facilities in Washington because the land 
on which they were located was required as a site for a Fed¬ 
eral building. The company thereafter was unable to ob¬ 
tain another entrance into Washington and was excluded 
from the city entirely. The passengers who had formerly 
used the line were compelled to transfer to vehicles of other 
companies at Rosslyn or Clarendon, Ya., in order to reach 
Washington and many of them discontinued using 
22 the line entirely. In 1936 traffic had declined to such 
an extent that abandonment was contemplated, but 
earlv in that vear the auto-rail car was brought to the atten- 
tion of the officers of the company and they decided that with 
such vehicles through service could be established between 
points on the line in Virginia and the downtown area of 
Washington as had been done prior to 1932. Arrangements 
were made to rehabilitate the line and between $45,000 and 
$50,000 were spent for that purpose. Arrangements also 
were made for the purchase of a sufficient number of auto¬ 
rail cars to operate the line. About the same time an appli¬ 
cation was filed with us under Part II of the Interstate 
Commerce Act for a certificate of public convenience and 
necessity authorizing the operation of the auto-rail cars 
between Rosslyn and Washington. The application was 
heard by a joint board in April, 1936, previous to the time 
that plans for financing the new operation were completed. 
On August 31, 1936, the joint board recommended that Di¬ 
vision 5 deny the certificate on the ground that the present 
and future public convenience and necessity were not shown 
to require the proposed operation. The applicant subse- 


vs. CAPITAL TRANSIT COMPANY ET AL. 


21 


quently moved for a dismissal of the case without preju¬ 
dice because it believed that the application had been im¬ 
properly brought under Part II of the act in the first in¬ 
stance, and Division 5 dismissed the case without prejudice 
on December 5, 1936, without passing on the merits.” 

5. The Interstate Commerce Commission, in its report 
and order of July 6,1938, found 

“That the proposed extension by the Arlington & 

23 Fairfax Auto Railroad Company of its operation 
by means of auto-rail cars from the terminus of its 

present line of railroad at the Virginia-District of Colum¬ 
bia boundary line at Rosslyn, Virginia, to a designated 
point in Washington, D. C. is not an extension of a line of 
railroad within the meaning of section 1 (18) of the Inter¬ 
state Commerce Act.” 

The Commission found, therefore, that no certificate of 
convenience and necessity was required under the Act, and 
on July 6, 1938, dismissed the application. 

6. On July 21, 1938, the Washington, Virginia & Mary¬ 
land Coach Company, which operates a bus service from 
nearby Virginia into the District of Columbia, filed a peti¬ 
tion with the Interstate Commerce Commission in said pro¬ 
ceedings “for permission to intervene * * * and for a re¬ 
hearing and for modification of the findings and conclu¬ 
sions of law therein contained.” In its petition the Wash¬ 
ington, Virginia & Maryland Coach Company stated: 

“That the applicant (i. e. this defendant) takes the posi¬ 
tion that the findings and order (of the Interstate Com¬ 
merce Commission) has the effect of disclaiming jurisdic¬ 
tion of the Interstate Commerce Commission over the ex¬ 
tension prayed for; and that such proposed order and 
finding meets the condition expressed by the United States 
Court of Appeals in the case of Arlington & Fairfax Auto 
Railroad Co. v. Eigen, et al, decided May 2, 1938, in which 
that court declined to take jurisdiction and issue a writ 
of mandamus until the Interstate Commerce Commission 
decided whether the applicant must secure a certificate of 
convenience and necessity authorizing the proposed opera¬ 
tion.” 

24 7. On July 22, 1938, the Capital Transit Company, 
plaintiff herein, also filed its petition before the In¬ 
terstate Commerce Commission in said proceedings asking 
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“for leave to intervene in the above matter and to move 
for a rehearing thereof and for a modification of the find¬ 
ings and order.” 

In said petition the Capital Transit Company declared 
that it was 

“vitally interested in the findings and conclusion of the 
Interstate Commerce Commission with respect to the mat¬ 
ter involved herein;” 
that the 

“Capital Transit Company is furnishing adequate trans¬ 
portation facilities from Rosslyn, Virginia, to all points in 
the District of Columbia and is able to do so at all times 
and to meet changing conditions. The track and other 
facilities laid by the Capital Transit Company across the 
Key Bridge to Rosslyn, Virginia, are of the underground 
conduit type involving the expenditure of large sums of 
money; the electric cars operated thereover and to points 
within the District of Columbia are of the latest and most 
improved type. Capital Transit Company was a party to 
proceedings before this Commission in the matter of the 
application of the Arlington & Fairfax Railway Company, 
a corporation, seeking a certificate of convenience and 
necessity to operate as a common carrier by motor vehicle 
for the transportation of passengers and mail in interstate 
commerce between Rosslyn, Virginia, and Washington, 
D. C., Docket Xo. BMC 50010, which proceeding was dis¬ 
missed by the Commission on December 5, 1936, without 
passing on the merits of the questions involved; * * *.” 

That in said petition the Capital Transit Company 
25 also requested the Interstate Commerce Commission 
to determine whether and to what extent considera¬ 
tion should be given to the joint resolution of Congress en¬ 
titled to 

“authorize the merger of street railway corporations op¬ 
erating in the District of Columbia, and for other pur¬ 
poses” 

approved January 14, 1933, which joint resolution is set 
out in paragraph 4 of the complaint filed herein. 

8. A copy of said petition of the Capital Transit Com¬ 
pany before the Interstate Commerce Commission is at¬ 
tached hereto as Exhibit “B”. 

9. The Interstate Commerce Commission on August 19, 
1938, denied the aforesaid petitions of the Washington, Vir- 
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ginia & Maryland Coach Company, Inc., and the Capital 
Transit Company, copy of said order being attached hereto 
as Exhibit “C”; and on August 21, 1938, said Interstate 
Commerce Commission allowed to become effective a tariff 
which had been filed with the said Commission by this de¬ 
fendant covering its rates and charges for its interstate 
passenger service to and from the District of Columbia, in¬ 
cluding the aforesaid “pick-up and delivery” service pro¬ 
posed. A copy of said tariff as allowed by the Interstate 
Commerce Commission is attached hereto as Exhibit “D”. 
This defendant is advised by counsel and therefore avers 
that the actions of the Interstate Commerce Commission 
above referred to in Finance Docket Xo. 12046, and the ac¬ 
tion of said Commission in allowing the aforesaid tariff of 
this defendant to become effective constitute a legal deter¬ 
mination by said Interstate Commerce Commission that no 
certificate of convenience and necessity is required of the 
defendant under the Interstate Commerce Act for defen¬ 
dant’s proposed service within the District of Columbia, 
and that said determination is binding upon plaintiff 
herein. 

26 10. On July 25, 1938, this defendant renewed its 

request to the Public Utilities Commission that said 
Commission designate a route for it to operate its ve¬ 
hicles in a “pick-up and delivery” service in the city of 
Washington. That Commission thereafter held a public 
hearing on said application and filed the opinion and order 
attached to the complaint herein as Exhibit A thereof. 

11. The route designated by the Public Utilities Commis¬ 
sion of the District of Columbia for the “pick-up and de¬ 
livery” service of this defendant in the District of Colum¬ 
bia is within the terminal area of this defendant. 

12. This defendant is advised by counsel and therefore 
avers that the so-called Merger Act of January 14, 1933, 
is not applicable to the service proposed to be rendered by 
this defendant in the District of Columbia. 

13. The present physical terminus of this defendant’s 
railroad is located upon “Federal territory” at the south 
end of the Key Bridge, which territory was ceded by the 
State of Virginia to the United States, and which was there¬ 
after placed by Congress under the jurisdiction of the Com¬ 
missioners of the District of Columbia by Act passed Feb. 
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28, 1923. The terminus of the Capital Transit Company 
at the south end of the Key Bridge is likewise in the said 
“Federal territory”. 

14. This defendant is advised by counsel and therefore 
avers that it is entitled to maintain its proposed “pick-up 
and delivery -’ service within the District of Columbia with¬ 
out obtaining a certificate of convenience and necessity 
from either the Public Utilities Commission of the District 
of Columbia or the Interstate Commerce Commission, sub¬ 
ject to the police powers conferred upon said Public Utili¬ 
ties Commission by law. 

ill Wherefore the defendant demands that the suit 
of the plaintiff be dismissed, and that this Court may 
fix and award to this defendant damages for the improvi¬ 
dent issuance of a restraining order against the defen¬ 
dant herein in these proceedings. 

, EDMUND D. CAMPBELL 

STUART T. SAUNDERS 
Attorneys for Defendant 
Arlington & Fairfax Auto RR. Co. 

Copy served personally upon Atty. for Plaintiff Dec. 17, 
1938 and upon Atty for Public Utilities Comm. Dec. 30, 1938 

E D CAMPBELL 
per J. A. M. 

Atty. for Deft. Arlington & Fairfax 
Auto Railroad Co. 

DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 


District of Columbia, x.s: 

I, Franklin K. Lane, do solemnly swear that I am presi¬ 
dent of the defendant, Arlington & Fairfax Auto Railroad 
Company, that I have read the foregoing and annexed an¬ 
swer and know the contents thereof, and that the matters 
and things therein stated are true to the best of mv knowl- 
edge, information and belief. 

FRANKLIN K. LANE 


Subscribed and sworn to 
December, 1938. 

(Seal) 


before me this 17th dav of 

* 

GERTRUDE ELLIS 
Notary Public , D. C. 
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28 Exhibit “A” 

Interstate Commerce Commission 


Finance Docket No. 12046 

Arlington & Fairfax Auto Railroad Company Proposed 

Extension of Operation 

Submitted June 23,1938 Decided July 6,1938 


Application of Arlington & Fairfax Auto Railroad Com¬ 
pany for authority to extend its operation between 
Rosslvn, Va., and Washington, D. C., dismissed. 

Franklin K. Lane for applicant. 

Report of the Commission 

Division 4, Commissioners Meyer, Porter and Mahaffie 

Bv Division 4: 

The Arlington & Fairfax Auto Railroad Company, on 
May 14, 1938, applied under section 1 (18) of the inter¬ 
state Commerce Act for authority to extend its operation 
by means of vehicles known as auto-rail cars from the ter¬ 
minus of its present line of railroad at the Virginia-Dis- 
trict of Columbia boundary line at Rosslvn, Va., across Key 
Bridge and thence over certain designated streets to a 
point near the intersection of Pennsylvania and Constitu¬ 
tion Avenues, all in Washington, D. C., Xo representations 
have been made by any State or District authority and no 
objection to the application has been offered. 

The applicant operates a line of railroad extending from 
Rosslvn to Fairfax, Va., and from Rosslvn to Green Val¬ 
ley, Va. It carries passengers, mail, and express in inter¬ 
state commerce and filed its reports and tariffs as pre¬ 
scribed by us under Part I of the Interstate Commerce Act. 
Service is performed on this line by auto-rail cars, that is 
busses with both flange and rubber-tired wheels. Under the 
proposed operation it will use the rails between Fair- 
29 fax or Green Valley and Rosslvn, then raise the 
flange wheels and continue the operation over Key 
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Bridge into the downtown area of 'Washington and thence 
in the reverse direction to Rosslyn, where it will return to 
the rails. The only service to be performed is in connec¬ 
tion with passengers traveling between points in Virginia 
on the one hand and points in the District of Columbia on 
the other. Xo traffic will be handled between points within 
the District of Columbia. 

The applicant is successor to the Arlington & Fairfax 
Railway Company, an electric railway line. That carrier 
and its predecessor electric lines for many years Bad a 
direct entrance into Washington over the so-called High- 
wav Bridge at the south end of Fourteenth Street and main- 
tained terminal and other facilities at what is now approxi- 
imatolv Twelfth Street and Constitution Avenue. In 1932 
the Arlington & Fairfax Railway Company was ejected 
from its terminal facilities in Washington because the land 
on which they were located was required as a site for a 
Federal building. The company thereafter was unable to 
obtain another entrance into Washington and was excluded 
from the city entirely. The passengers who had formerly 
used the line were compelled to transfer to vehicles of 
other companies at Rosslyn or Clarendon, Va., in order to 
reach Washington and many of them discontinued using 
the line entirely. In 1936 traffic had declined to such an 
extent that abandonment was contemplated, but early in 
that year the auto-rail car was brought to the attention of 
the officers of the company and they decided that with such 
vehicles through service could be established between 
points on the line in Virginia and the downtown area of 
Washington as had been done prior to 1932. Arrange¬ 
ments were made to rehabilitate the line and between $45,- 
000 and $50,000 were spent for that purpose. Arrange¬ 
ments also were made for the purchase of a sufficient 
30 number of auto-rail cars to operate the line. About 
the same time an application was filed with us under 
Part II of the Interstate Commerce Act for a certificate 
of public convenience and necessity authorizing the opera¬ 
tion of the auto-rail cars between Rosslyn and Washing¬ 
ton. The application was heard by a joint board in April, 
1936, previous to the time that plans for financing the new 
operation were completed. On August 31, 1936, the joint 
board recommended that Division 5 denv the certificate on 
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the ground that the present and future public convenience 
and necessity were not shown to require the proposed oper¬ 
ation. The applicant subsequently moved for a dismissal 
of the case without prejudice because it believed that the 
application had been improperly brought under Part II 
of the act in the first instance, and Division 5 dismissed the 
case without prejudice on December 5, 1936, without pass¬ 
ing on the merits. 

A new corporation, the present applicant, was organized 
in the early part of 1937 and assumed the management and 
control of the line. It immediately abandoned operation of 
electric cars and installed the auto-rail cars and since then 
they have been operated on the line exclusively. In Sep¬ 
tember, 1937, the applicant herein filed an application with 
the District of Columbia Public Utilities Commission re¬ 
questing approval of a route over the streets of Washing¬ 
ton to the terminus hereinbefore stated. That commission 
refused to consider the application until the applicant had 
first applied to us for a certificate of public convenience and 
necessity authorizing the operation contemplated. The 
applicant then applied to the United States District Court 
for the District of Columbia for a writ of mandamus com¬ 
pelling the Public Utilities Commission to pass upon the 
application. That court held that the action for mandamus 
was improperly brought and the case was appealed to the 
United States Court of Appeals for the District of Colum¬ 
bia which affirmed the decree of the lower court and de¬ 
clined to take jurisdiction in the matter until first 
31 we have decided whether the applicant must secure 
a certificate from us authorizing the proposed oper¬ 
ation. That court also held that the applicant was a com¬ 
mon carrier by railroad engaged in interstate commerce. 
See U. S. ex rel Arlington k Fairfax Auto Railroad Con- 
pang v. Elgin et al., decided May 2 1938. The applicant 
thereupon filed its present application, but it is of the 
view that the service proposed is not an extension of a line 
of railroad under section 1 (18) of the act but is merely an 
extension of transportation service in its terminal area for 
which a certificate of public convenience and necessity is 
not required, and that we should so find. 

Section 1 (18) of the act provides that it shall be unlaw¬ 
ful for any carrier by railroad subject to the act to under- 
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take the extension of its line of railroad or to engage in 
transportation over such extended line unless and until it 
first shall have obtained from us a certificate that the pres¬ 
ent and future public convenience and necessity require 
such operation, except that the extension or construction 
of spur, industrial, team, switching, or side tracks located 
or to be located wholly within one State are excluded under 
Paragraph (22) of the same section. Unless the operation 
here proposed does in fact constitute an extension of the 
applicant’s line of railroad, the provisions of section 1 (18) 
are not applicable. 

The Supreme Court has indicated by its language in 
several cases that it considers an extension of a line of 
railroad to mean an extension of the tracks or of the physi¬ 
cal facilities which are themselves essential to the opera¬ 
tion of a railroad. Texas & Pacific Ry. Co. v. Gulf, Etc.. 
R. Co., 270 U. S. 266 Railroad Commission v. Southern Pa¬ 
cific Company, 264 U. S. 266. In Neic Dock Ry. Co. v. 
Pennsylvania R. Co., 62 Fed. (2nd) 1010, decided by the 
Circuit Court of Appeals for the Third Circuit, cer- 
32 tiorari denied by the Supreme Court, 289 U. S. 750, 
a suit had been brought to enjoin the Pennsylvania 
Railroad Company from establishing without our approval 
a pickup and delivery freight service in New York City by 
means of motor trucks operated to and from the railroad 
terminals belonging to that carrier located along the water¬ 
front. The complainants contended that the proposed ser¬ 
vice constituted an extension of the line of railroad for 
which a certificate of public convenience and necessity was 
required by section 1 (IS) of the Interstate Commerce Act. 
The court therein differentiated as between an extension of 
a line of railroad and an extension of transportation service 
and pointed out that there was no requirement that a cer¬ 
tificate be obtained for the latter. It found that the pro¬ 
posed service was not a line of railroad and was not an ex¬ 
tension of a line of railroad within the meaning of the act. 
The decision clearly shows that an extension of a line of 
railroad within the meaning of the section herein involved 
means an extension of the railroad itself and not of service 
appurtenant thereto. At pages 1013-14 the court said: 

Except that it is contested, it would seem that the words 
in question plainly mean not an extension of transporta- 
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tion service in connection with an established railroad but 
an extension of a railroad line, the thing itself. 

Looking at the service termed “accessorial terminal 
service” which the defendant railroad company here pro¬ 
poses to put into effect and searching for its true character 
and exact place in a system of rail transportation, it clearly 
is not a “railroad”. It is a “service”: one “connected 
with the receipt and delivery * * * of property trans¬ 
ported” within the definition of “transportation.” The 
creation and extension of such a service is not in any sense 
a “construction” or an “extension of (a) line of railroad” 
for which a certificate is required. It may be, and doubtless 
is, an improvement and extension of transportation service 
for which no certificate is required vet for which tariffs 
must be filed. Moreover, the spirit and purpose of the act, 
so far interpreted, indicate it to be a service for terminal 
receipt and delivery of freight by motor truck, a facility 
of transportation, not an extension of a railroad line. 

It appears that the proposal of the applicant to 
33 operate its vehicles into the District of Columbia 
over the city streets without extending its rails is 
not an extension of a line of railroad as contemplated by the 
section of the act under which the application is filed, but 
is in the nature of an extension of transportation service 
by bus. We express no opinion as to whether the proposed 
bus operation is within the terminal are* of the applicant, 
and otherwise falls within the purview of Part I of the act. 

We find that the proposed extension by the Arlington & 
Fairfax Auto Railroad Company of its operation by means 
of auto-rail cars from the terminus of its present line of 
railroad at the Virginia-District of Columbia boundarv line 
at Rosslyn, Ya., to a designated point in Washington, D. C., 
is not an extension of a line of railroad within the meaning 
of section 1(18) of the Interstate Commerce Act, and the 
application accordingly must be dismissed. An appropriate 
order will be entered. 
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ORDER 

At a Session of the Interstate Commerce Commission, 
Division 4 held at its office in Washington, D. C., on the 6th 
day of July, A. D. 1938 

Finance Docket No. 12046 

Arlington &' Fairfax Auto Railroad Company Proposed 
Extension of Operation 

Investigation of the matters and things involved in this 
proceeding having been made, and said division having on 
the date hereof, made and filed a report containing its find¬ 
ings of fact and conclusions thereon, which report is hereby 
referred to and made a part hereof: 

34 It is ordered , That the application of the Arling¬ 
ton & Fairfax Auto Railroad Company for authority 
to extend its operations by means of auto-rail cars from the 
terminus of its present line of railroad at the Virginia-Dis- 
trict of Columbia boundary line at Rosslvn, Va., to a desig¬ 
nated point in Washington, D. C., be, and it is hereby, dis¬ 
missed. 

Bv the Commission, division 4. 

W. P. BARTEL, 

(Seal). Secretary. 


35 Exhibit “B” 

Before the Interstate Commerce Commission 
Finance Docket No. 12046 

Arlington d Fairfax Auto Railroad Company Proposed 

Extension of Operation. 

Petition of Capital Transit Company for leave to intervene 
in the above entitled matter and to move for a rehear¬ 
ing thereof and for a modification of the findings and 
order. 

G. THOMAS DUNLOP 
S. R. BOWEN 

Attorneys for Capital Transit 
Co., 

July 22, 1938 

929 E Street, N. W. 
Washington, D. C. 
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36 Interstate Commerce Commission 

Finance Docket Xo. 12046 

Arlington & Fairfax Auto Railroad Company Proposed 

Extension of Operation. 

Petition of Capital Transit Com pang for leave to intervene 
in the above entitled matter and to more for a rehear¬ 
ing thereof and for a modification of the findings and 
order. 

Capital Transit Company is a corporation organized un¬ 
der the laws of the District of Columbia pursuant to the 
Joint Resolution of Congress approved January 14, 1933 
as amended, and operates, among other lines, a street rail¬ 
way line between Rosslyn, Virginia, and points within the 
District of Columbia and is vitally interested in the findings 
and conclusions of this Commission with respect to the mat¬ 
ter involved herein. 

Capital Transit Company is furnishing adequate trans¬ 
portation facilities from Rossyln, Virginia, to all points in 
the District of Columbia, and is able to do so at all times 
and to meet changing conditions. The track and other fa¬ 
cilities laid by the Capital Transit Company across the Key 
Bridge to Rosslyn, Virginia, are of the underground con¬ 
duit type involving the expenditure of large sums of money; 
the electric cars operated thereover and to points within the 
District of Columbia are of the latest and most improved 
type. Capital Transit Company was a party to proceedings 
before this Commission in the matter of the application of 
the Arlington & Fairfax Railway Company, a corporation, 
seeking a certificate of convenience and necessity to operate 
as a common carrier by motor vehicle for the transporta¬ 
tion of passengers and mail in interstate commerce between 
Rosslyn, Virginia, and Washington, D. C., Docket 

37 Xo. BMC 1 50010, which proceeding was dismissed by 
this Commission on December 5, 1936, without pass¬ 
ing on the merits of the questions involved; which proceed¬ 
ing it is prayed be considered a part of this petition. 

This petitioner was not made a party to the matter cov¬ 
ered by the caption herein and had no actual notice of the 
pendency thereof and, therefore, had no opportunity to ap- 
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pear and make objection to the said application of the Ar¬ 
lington & Fairfax Auto Railroad Company. 

This petitioner therefore prays this Commission that it 
be permitted to intervene herein and that the Commission 
order a rehearing in this matter and modify its findings and 
conclusions of law therein and to consider in connection 
therewith the following: 

1. Whether the said Arlington & Fairfax Auto Railroad 
Company is in fact engaged in the transportation of pas¬ 
sengers in interstate commerce (between the State of Vir¬ 
ginia and the District of Columbia); and whether in the 
absence of sufficient proof thereof, this Commission has 
jurisdiction in the premises. 

2. Whether the proposed bus operation within the Dis¬ 
trict of Columbia is within the terminal area of the appli¬ 
cant and otherwise within the purview of Part I of the 
Interstate Commerce Commission Act, this Commission 
having found through Division 4, that the proposal of the 
applicant to operate its vehicles into the District of Colum¬ 
bia over the city streets without extension of its rails, is not 
an extension of railroad as contemplated by the section of 

the Act under which the application is filed, but is in 
38 the nature of an extension of transportation service 

by bus, but not having found or expressed any opin¬ 
ion whether the proposed bus operation is within the termi¬ 
nal area of the applicant and otherwise falls within the 
purview of Part I of the said Act. 

In this connection the United States Court of Appeals for 
the District of Columbia in the case of U. S. ex rel, Arling¬ 
ton & Fairfax Auto Railroad Company v. Eigen, ei al , de¬ 
cided May 2, 193S (and cited in the opinion and order of 
this matter) affirmed the action of the lower court in de¬ 
clining to take jurisdiction and issue a writ of mandamus 
until this Commission decided whether the said Company 
must secure a certificate of convenience and necessity au¬ 
thorizing the proposed operation; and further held that one 
of the questions to be decided by this Commission was 
whether the proposed bus operation is within the terminal 
area of the Arlington & Fairfax Auto Railroad Company; 
this Commission having omitted to make any finding or 
conclusion with respect thereto. 
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3. "Whether and to what extent consideration should be 
given to the Joint Resolution of Congress entitled “To au¬ 
thorize the merger of street-railway corporations operating 
in the District of Columbia, and for other purposes”, ap¬ 
proved January 14, 1933, as amended, Section 4 of which 
provides: 

“Section 4. No competitive street railway or bus line, 
that is bus or railway line for the transportation of pas¬ 
sengers of the character which runs over a given route on 
a fixed schedule, shall be established without the prior issu¬ 
ance of a certificate by the Public Utilities Commission of 
the District of Columbia to the effect that the competitive 
line is necessary for the convenience of the public”. 

4. What jurisdiction the Interstate Commerce Commis¬ 
sion has under Section I (18) of the Interstate Commerce 

Commission Act or the Motor Carrier Act of 1935 
39 when considered and read in connection with the 
provisions of Section 4 of said Joint Resolution of 
Congress above quoted. 

Respectfully submitted, 

CAPITAL TRANSIT COMPANY 

By (Signed) E. D. MERRILL 
President 

(Signed) G. THOMAS DUNLOP 

(Signed) S. R. BOWEN 
Attorneys for Capital Transit Co., 

929 E Street, N. W. 

Washington, D. C. 
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40 Exhibit "C' 7 

ORDER 

At a Session of the INTERSTATE COMMERCE COM¬ 
MISSION, Division 4, held at its office in Washington, 
D. C., on the 19th day of August, A. D. 1938. 


Finance Docket No. 12046 


Arlington & Fairfax Auto Railroad Cow pang Proposed 

Extension of Operation. 


Upon further consideration of the record in the above- 
entitled proceeding and of the petitions of the Washington, 
Virginia and Maryland Coach Company, Inc., and the Capi¬ 
tal Transit Company for rehearing and modification of 
the findings and order herein: 

It is ordered. That the said petitions he, and they are 
hereby, denied. 

Bv the Commission, division 4. 

W. P. BARTEL 
Secretary 

(Seal) 


41 I. C. C. No. 3 

Only one supplement to this 

tariff mav be in effect at anv time 
* » 

Exhibit “D” 

Arlington & Fairfax Auto Railroad Company 
Passenger Tariff 

Naming Passenger Fares Applicable between Points in the 
State of Virginia and Washington, D. C. 

(Including rail transportation on company’s line in Vir¬ 
ginia and “Pick up and Delivery” service on Company’s 
route in Washington, D. C.) 
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As named herein 

Issued July 22, 1038 Effective August 21, 193S 

Issued by 

FRANKLIN K. LANE, President 

822 Southern Building, 1006 N. Glebe Road 

Washington, D. C. Arlington, Va. 

42 Ride. s- and Regulations 

1. Adjustment of Fares 

In the event of any disagreement with the operator rela¬ 
tive to tickets required, privileges allowed, etc., passengers 
should pay operator's claim, and refer matter to the main 
office where any overcharge will be promptly refunded. The 
operator has no discretionary power in such matters, but is 
governed by rules which he is not authorized to change. 

Operators, in the collection of fares and tickets, should 
be guided by the conditions printed herein and contract on 
ticket. They must not deviate therefrom. 

Any disagreement which would make the company legally 
liable must be avoided, and passengers should be given the 
benefit of the doubt. 

Operators will report in full all occurrences where un¬ 
usual instances disagreements, or disputes relative to fares, 
tickets, etc., occur. Give number, kind, and date of any dis¬ 
puted ticket, or transfer, names of witnesses to the occur¬ 
rence, and all other facts pertaining thereto. 

If a ticket is lost or destroyed no refund shall be made 
nor duplicate issued, nor shall fare paid in absence of ticket 
be refunded. 

2. Childrens’ Fares 

Children under five (5) years of age, not exceeding two 
in number, when accompanied by parent or guardian will be 
carried free. Each child in excess of that number will be 
charged in accordance with the following table: 

Children five (5) years of age and under twelve (12) 
years of age will be charged as follows: 

When adult fare is: .05 .10 .15 .20 .25 .30 .35 .40 

Childrens’ fare is: .05 .05 .10 .10 .15 .15 .20 .20 

Children twelve (12) years of age and over will be 

charged the full adult fare, except as stated in rule No. 3. 

3. School Fares 
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School children will be carried for half fare every day 
to and from school except Saturdays, Sundays and Holi¬ 
days. Half fare will mean at the rate stipulated under 
the “Childrens’ Fares” rule No. 2. but the age limit will be 
extended to those under (IS) eighteen years of age. 

4. Car Stops 

Cars will stop to take on or let off passengers only when 
reasonably and seasonably requested or signalled to do so. 
3. Baggage 

No baggage will be checked or handled. 

Passengers are permitted to carry their own handbag- 
gage and personal effects when not too bulky, and when in 
the judgment of the operator will not inconvenience or 
cause damage to property of other passengers, and then 
only when not prohibited by law. 

The company assumes no responsibility for any baggage 
so carried. 

6. Intoxicated and Disorderly Persons 

Persons visibly intoxicated, disorderly, or boistrous will 
not be accepted as passengers; if becoming so after being 
accepted, they will be ejected from the car whenever in the 
judgment of the operator such persons’ condition or con¬ 
duct is such as to lead him to believe that such persons’ con¬ 
tinuance on the car is liable to become a source of danger, 
injury, annoyance or discomfort to the operator or passen¬ 
gers or their property. 

7. White and Colored Passengers 

According to the Virginia Law, operators are required to 
separate white and colored passengers as far as possible. 
All passengers are respectfully requested to comply with 
directions of the operator as to what seats they will occupy 
and to change their seats as requested. 

8. Stopover Privileges 

There will be no stopover privileges allowed on any fare 
contained herein. 

9. Dogs 

Dogs muzzled and on leash may be carried FREE on pas¬ 
senger cars when in charge of caretaker. Dogs not muzzled 
and not on leash will in no case be carried. The company 
assumes no responsibilities for dogs carried. 
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43 FARES BETWEEN POINTS LISTED BELOW AND ‘WASHINGTON. 

D. C., VIA ROSSLYN, VIRGINIA 

In Cents 
One- Round 

Zone Main Line way Trip 

1 Embracing all stations as follows: 

16th Street, N., Ft. Mver Drive, N., Pierce Street, N., Rhodes 
Street, N., Taft Street, N., Court House Rd. N., Adams St., 

N., Barton St., N., Cleveland St., N., Danville St. N.: Edge 
wood St. N., Fillmore St., N., Garfield St. N., Highland St. 

N., Clarendon, Jackson St. N., Kenmore St. N., Lincoln St. 

N., Nelson St. N., Pollard St. N., Quincy St. N.. Randolph 

N., Stafford St. N„ Stuart St. N., Utah St., N., Glebe R. N. 1* 25 

2 Embracing all stations as follows: 

Buchanan St. N.. Columbus St. N., Sunnvside, Frederick 
St. N., Harrison St., N., Edison, Kearney, McKinley Rd. N., 

Nicholas St. N. 20 35 

3 Embracing all stations as follows: 

The Heights, Hyson, Roosevelt St. N., Turner, Underwood 
St. N., Melrose, East Falls Church, 25th St., N., Little Falls 
Rd., Crossman Park, Green Gables. Great Falls St., Oak St., 

Spring St., West Street, Ellison, West End 25 45 

4 Embracing all stations as follows: 

Antrim, The Mount, Taylor, Petland, Llewellyn, Idyl wood. 

The Forest, Glenmere, Dunn Loring, Enola, Wedderburn 30 55 

5 Embracing all stations as follows: 

East Woodford. Woodford, Franklin, Manville, Park Street, 

Vienna, Ct. House Road, Pleasant Street 35 65 

6 Embracing all stations as follows: 

Library, Lewis St., Brooks St., Bothwell, Chilcotte, Five 

Oaks, Shockev, Edgelea, Oakton, Sanger, Blake Station 40 75 

7 Embracing all stations as follows: 

Wiley, Cedar Avenue, Little River Pike and Fairfax Ct. 

House 45 85 

Arlington Lins 

8 Embracing all stations as follows: 

20th St. N.. 10th St. N.. Wilson Blvd., 16th St. N.. 14th St. 

N., 12th St. N., Signal Corps, Grant Ave., West Gate. South 
Gate, Washington Blvd., Wayne St., S., Adams St. S., 

Barton St. S. 15 25 

9 Embracing all stations as follows: 

Cleveland St. S., 8th St. S., 9th St. S., Columbia Pike, 13th 
St. S., 14th St. S., 17th St. S., 19th St. S., 22nd St. S., and 
Green Valley 20 35 

‘Above fares include rail transportation on company’s line in Virginia and 
"Pick up and Delivery” service on company’s route in Washington, D. C. 
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44 Transcript of Oral Memorandum Opinion 

of the Court 

Filed February 16 1939 

* * • 


“This country has gone a long way in the last hundred 
years. As I recall it, in the steam railroads the B. and 0. 
ran their first train around 1845. Within my lifetime, and 
I am sixty-two years old, I saw with amazement the first 
electric car running into the city of Washington. Then 
later still I saw again to my amazement the first automo¬ 
bile run in Washington. Then later still to my greater 
amazement I saw the first airship fly over the city from 
Fort Mver, Virginia. 

“Now, when you use those terms “railroad,” “electric 
car,” “automobile” or “bus,” as it is called, and “air¬ 
ship,” you use them as distinguished from one another. 
And, when you take the defendant company, the Arlington 
and Fairfax Auto Railroad Company, an auto in the com¬ 
mon sense of the word is not a railroad, a railroad is not an 
auto, an automobile is not a steam engine, a railroad is not 
an electric road, and neither a railroad nor an electric road 
is a bus line. 

“In the opinion of the Court this line operated by this 
defendant, the Arlington and Fairfax Auto Railroad Com¬ 
pany, is not a railroad as used in the ordinary meaning of 
that word, and it is not an electric road in the ordinary 
usage and meaning of that word, and it is essentially a bus 
line. A bus is an automobile that is run by means of a gaso¬ 
line engine as its locomotive force. 


“Now, coming to the term ‘pick up and delivery service,' 
that term without doubt arose when railroads were in use 
and the railroad could build just so far with its heavy track 
and ties and rails and stone ballast and heavy cars and 
steam engines and could go no farther. When automobiles 
came into use, and even before that, with trucks 
45 pulled by horses and driven by drivers, the railroads 
would, in order to give better service, quicker service, 
more direct service, go around and try to gather up people 
and merchandise and bring them up to the terminal of the 
railroad. Especially did they do that when trucks operat¬ 
ing on gasoline began to haul merchandise and when busses 
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began to haul passengers and deliver them practically to 
their doors or places of destination inside the city from 
their doors or destination in the city that they had left from. 

“When you talk about the term ‘pick up and delivery 
service’ as applying to busses I think the term is misused 
and misplaced. That term does not apply to busses unless 
you have a large bus and bring people just to a certain place 
and then have a taxicab if you will, take them to their vari¬ 
ous homes. But generally speaking that is the meaning of 
these words. 

“But even though you apply those words to that situation 
of where a large bus would haul people to a terminal and 
then have smaller busses or automobiles take them to the 
various places within the area of the terminal, where you 
might apply that term ‘pick up and delivery service’ and 
the term ‘terminal area’ to such a bus line, yet, when the 
bus has no terminal except the end of the track, resting 
place, or station, and when you have that same bus going 
on right to people’s houses or within a square or two of 
them and delivering them there, and going around to their 
houses or within a square of them and picking them up and 
going back to this place that you call the terminal and carry¬ 
ing them on their journey, then that is not pick up and 
delivery service in any sense of the words, and you should 
not apply the words ‘terminal area’ to a bus line of that 
character. 

“As soon as this defendant Arlington and Fairfax Auto 
Railroad Company continues on with that one individual 
bus or with other individual busses from Rosslvn across the 
Key Bridge or across the Highway bridge and conies into 
Washington, they have extended their terminal from Ross- 
lvn to Washington. Rosslvn then becomes one of the sta¬ 
tions along their line and Washington becomes the terminal 
of the line. 

“That seems to me to be the common sense and the real 
facts and the real conditions and the real circumstances in 
this case. 

46 “Now, under those circumstances the Court is of 
the opinion that Part One of the Interstate Com¬ 
merce Act does not apply, that Part Two of the Interstate 
Commerce Act does apply, and that the Merger Act of the 
District of Columbia likewise applies; and that the Public 
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Utilities Commission should not have passed any order pro¬ 
viding for a route for this defendant company through the 
streets of 'Washington. 

“Taking an analogy that runs through my mind, suppose 
a person went to the building permit office up here in the 
District Building and asked for a permit to build a build¬ 
ing. Suppose that this same person went there asking them 
to fix the height of the building that could be put on this lot 
and how much air space they would have to allow around 
the building and what the thickness of the walls should be 
and what the weight of the steel girders should be; and the 
building inspector’s office should undertake to issue an or¬ 
der providing for limiting the height of the building, how 
much air space should be around it, the width of the walls, 
and the weight and thickness of the steel girders of a pos¬ 
sible building that they do not know is ever going to be 
erected, and say, ‘This is all done providing, however, you 
comply with the law in regard to buildings,’ that is putting 
the cart before the horse. 

“The Public Utilities Commission has done a futile thing 
if a certificate of public convenience and necessity is not 
going to be issued and if it is not the dutv of this defendant 
company to obtain one. They have put the Capital Transit 
Company into the situation where the defendant company 
has all that it says it now requires. The defendant com¬ 
pany says, ‘AVe don't have to proceed to get any certificate 

of convenience and neeessitv under Part One of the Inter- 

• 

state Commerce Act. AVe don’t have to get a certificate of 
convenience and necessity under Part Two of the Interstate 
Commerce Act. AA> don’t have to get any certificate of 
convenience and necessity under the Merger Act.’ 

“‘Well, if that is true, they can start right into the Dis¬ 
trict of Columbia tomorrow and operate. They already 
have their route. 

“Accordingly I will decide in favor of the plaintiff and 
against the defendant railroad company and against the 
Public Utilities Commission. Counsel may prepare find¬ 
ings of fact and conclusions of law and a judgment in ac¬ 
cordance with the decision that I have made.” 

47 It is stipulated that the foregoing is a true copy 
of opinion delivered orally by the Court in the above 


vs. CAPITAL TRANSIT COMPANY ET AL. 


41 


action on January 4,1939, and may be printed in the record 
on appeal. 

G. THOMAS DUNLOP 
S'. R. BOWEN per D 
Attorneys for Capital Tran¬ 
sit Co. 

EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
F. K. LANE 

Attorneys for Arlington <£ Fairfax 
Auto Railroad Company 

48 Findings of Fact 

Filed January 19 1939 

* * # 

This cause having been heard by the Court upon bill, an¬ 
swer and proof upon final hearing the Court makes the fol¬ 
lowing findings of fact, in addition to those admitted by de¬ 
fendants ’ answers: 

1. The defendant Arlington & Fairfax Auto Railroad 
Company is at present operating solely in the State of Vir¬ 
ginia from the town of Fairfax and from Green Valley, 
both in Fairfax County, to a point in Virginia at or about 
the boundary line between the State of Virginia and the 

District of Columbia in Rosslvn at the south end of the Kev 

• % 

Bridge, by means of so-called auto-railer vehicles running 
on rails, which vehicles are equipped to run both on rails 
and on the highway. 

2. The terminus of the said defendant’s line is at present 
in the State of Virginia near the boundary line between the 
District of Columbia and the State of Virginia at the south 
end of the Key Bridge. 

3. The auto-railer vehicles operated by the said defen¬ 
dant are essentially buses or motor vehicles and are not 
distinguishable from such vehicles as conduct passenger 
transportation by bus within the meaning of Part II of the 
Interstate Commerce Act, commonly known as the Motor 
Carrier Act, 1935; and the operation proposed to be con¬ 
ducted by the defendant Company by running such auto- 
railer vehicles off of its tracks at its terminal in Rosslyn, 
Virginia, and over the highways into and through 
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49 the streets of the City of Washington and the Dis¬ 
trict of Columbia over routes on fixed schedules to 
a certain point in the District of Columbia as designated 
and fixed by Order No. 1737 of the Public Utilities Commis¬ 
sion of the District of Columbia, dated November 30, 193S, 
or otherwise in the District of Columbia, would constitute 
an extension of its line-haul service bv bus in and into the 

mi 

District of Columbia and the establishment and location 
of a new terminal in the District of Columbia for motor 
bus transportation within the District of Columbia within 
the meaning of said Part II of the Interstate Commerce 
Act and Section 4 of the Joint Resolution of Congress, ap¬ 
proved January 14,1933, known as the Merger Act; thereby 
changing its terminal from its present location in Rosslvn, 
Virginia, to a designated point in the District of Columbia 
with the result that Rosslvn would be an intermediate sta¬ 
tion upon its line and not its terminal as at present. 

4. The said defendant has no station in the District of 


Columbia and the operation proposed to be conducted by 
it is not “pick up and delivery service” within any terri¬ 
tory in which it already has a terminus but it is endeavor¬ 
ing to avoid the necessity of obtaining the certificate that 
would be required were it as a railroad seeking to extend 
its tracks, or as a motor bus carrier seeking to extend its 
carriage by motor bus, into the District of Columbia and 
the City of Washington and the District of Columbia are 
not within its terminal area within the ordinary, usual and 
proper meaning of those terms as used in connection with 
the operations of steam railroads under the provisions of 
Part I of the Interstate Commerce Act: but such op- 
50 eration is in the nature of passenger transportation 
by bus over given routes on fixed schedules within 
the meaning of the provisions of both Part II of the Inter¬ 
state Commerce Act known as the Motor Carrier Act, 1935 
and Section 4 of the Joint Resolution of Congress, ap¬ 
proved January 14, 1933, known as the Merger Act. 

5. The said defendant does not at present conduct inter¬ 
state operations by operating its vehicles into the District 
of Columbia and does not have and does not claim to have 
any franchise rights in the District of Columbia and does 
not operate within the District of Columbia. 
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6. The Capital Traction Company, whose property and 
franchises were acquired by the plaintiff, had during the 
years 1922 and 1923 built its under-ground conduit trolley 
tracks, a distance of about nine-tenths of a mile, across 
Key Bridge including a loop at the south end of said Bridge 
at a cost of $124,089. The purpose of this investment was 
to provide a terminal at Rosslyn for the pick up of Vir¬ 
ginia passengers coming to that point who otherwise upon 
the discontinuance of the old Acqueduet Bridge would have 
had no other access by means of mass transportation to the 
District of Columbia, and also for the purpose of deliver¬ 
ing passengers in the opposite direction. Approximately 
318,000 passengers per annum are carried by the Capital 
Transit Company to or from the terminal of the said de¬ 
fendant Company in Rosslyn, Virginia, who board or leave 
the vehicles of said defendant Company at its said ter¬ 
minus. The operation proposed by the said defendant will 
result in diverting these passengers from the street cars 
of the plaintiff. This diversion of traffic would re- 
51 suit in a loss of net revenue to the plaintiff of ap¬ 
proximately $20,000 per year which could not be re¬ 
covered or offset by any saving in expense and would work 
irreparable injury, loss and damage to the plaintiff. 


Conclusions of Law 

The Court concludes as matter of law' that: 

1. Before the defendant Company can lawfully conduct 
the operation which it proposes and for which the Public 
Utilities Commission of the District of Columbia has by 
its Order No. 1737, dated November 30, 1938, fixed and 
designated routes within the District of Columbia, it must 
secure a certificate of convenience and necessity for trans¬ 
portation by bus under Part II of the Interstate Com¬ 
merce, Act, knowrn as the Motor Carrier Act, 1935 and also 
a certificate of convenience and necessity from the Public 
Utilities Commission of the District of Columbia as pro¬ 
vided by Section 4 of the Joint Resolution of Congress, 
approved January 14, 1933, knowm as the Merger Act. 

2. Order No. 1737 of the Public Utilities Commission of 
the District of Columbia, dated November 30, 1938, is un¬ 
reasonable, unlawful, null and void. 
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3. The said Defendant Arlington & Fairfax Auto Rail¬ 
road Company should be permanently enjoined from oper¬ 
ating its vehicles over the routes designated in said Order 
Xo. 1737 or otherwise in the District of Columbia unless 
and until the said defendant shall have obtained certifi¬ 
cates of convenience and necessity as aforesaid. 

52 4. The defendants, Public Utilities Commission 

of the District of Columbia and the Commissioners 
of the District of Columbia should be permanently en¬ 
joined from enforcing the provisions of the aforesaid 
Order Xo. 1737, dated Xovember 30, 193S, as approved by 
the Joint Board established in accordance with the provi¬ 
sions of an Act of Congress approved February 27, 1931, 
and from otherwise permitting said Order or the designa¬ 
tion therein of routes over which the defendant Arlington 
& Fairfax Auto Railroad Company might operate its said 
Vehicles in the District of Columbia, to become effective. 

By the Court, 

1 DAXIEL W. O’DONOGHUE 

Justice . 

Jany 19-1939 


53 Judgment. 

Filed January 19 1939 

* * * 

Upon consideration of the complaint, answer, proof, 
stipulations, findings of fact and conclusions of law herein, 
it is this 19 day of January, 1939. 

ADJUDGED, that the defendant Arlington & Fairfax 
Auto Railroad Company be and it hereby is permanently 
enjoined from operating its vehicles from its terminal in 
Rosslyn, Virginia, into the District of Columbia over the 
Key Bridge and through the streets and avenues of the 
District of Columbia on fixed schedules over routes desig¬ 
nated by the Public Utilities Commission of the District of 
Columbia in its Order Xo. 1737, dated November 30, 1938, 
or otherwise, unless and until said defendant Company 
shall have obtained from the Interstate Commerce Com¬ 
mission and from the Public Utilities Commission of the 
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District of Columbia certificates of convenience and neces¬ 
sity as provided by Part II of the Interstate Commerce 
Act known as the Motor Carrier Act, 1935 and Section 4 of 
the Joint Resolution of Congress approved January 14, 
1933, known as the Merger Act. 

And it is FURTHER ADJUDGED, that the Public Util¬ 
ities Commission of the District of Columbia and the Com¬ 
missioners of the District of Columbia be and they hereby 
are permanently enjoined from enforcing the provisions of 
Order No. 1737 of the Public Utilities Commission of the 
District of Columbia, dated November 30, 1938, as ap¬ 
proved by the Joint Board established in accordance with 
the provisions of an Act of Congress approved February 
27, 1931 and from otherwise permitting said Order or the 
designation thereunder of routes over which the defendant 
Arlington & Fairfax Auto Railroad Company might oper¬ 
ate its said vehicles in the District of Columbia, to become 
effective. 

By the Court, 

DANIEL W. O’DONOGHUE 

Justice 


54 Notice of Appeal 

Filed January 23 1939 

• # # 

Notice is hereby given this 23rd day of January 1939, 
that Arlington & Fairfax Auto Railroad Company, a cor¬ 
poration, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the final judg¬ 
ment of this Court entered in this action on the 19th day 
of January, 1939, in favor of Capital Transit Company 
against said Arlington & Fairfax Auto Railroad Company 
and the other defendants herein. 

EDMUND D. CAMPBELL 
STUART T. SAUNDERS 

Attorneys for Arlington & Fairfax 
Auto Railroad Company 


Memorandum 

January 23—1939. 

Cost Bond ($250.00) on appeal filed. 
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5p Stipulation of Evidence to be 

Included on Appeal 

Filed February 13, 1939 

• * • 

It is stipulated between parties to this appeal that the 
following shall constitute the evidence to be included in the 
record on appeal: 

There was offered on behalf of both parties and admit¬ 
ted the following stipulation of facts: 

“It is hereby stipulated by and between counsel for the 
respective parties that the following facts are established 
for the purposes of this case: 

1. The defendant Railroad Company is at present oper¬ 
ating a railroad solely in the State of Virginia from the 
town of Fairfax and from Green Valley, both in Fairfax 
County, to a point in Virginia at or about the boundary 
line between the State of Virginia and the District of Co¬ 
lumbia in Rosslyn at the south end of the Key Bridge, by 
means of so-called auto railer vehicles running on rails, 
which vehicles are equipped to run both on rails and on the 
highwav. 

2. A portion of its passengers destined for points within 
tile District of Columbia are transferred to the bus vehicles 
of the Arlington & Fairfax Motor Transportation Company 
at Clarendon and Hatfield, Virginia, and are transported 
by the latter company into the District of Columbia by way 
of its route over the Highway Bridge upon the payment 
of the through rate which includes an additional 5 cent fare 

for such motor transportation into the District of 
56 Columbia. 

3. By the same route and the same equipment mail 
and express are also transported by means of the through 
tariffs from points in Virginia to points in the District 
of Columbia. 

4. Passengers from points in the District of Columbia 
on the routes of the said Arlington & Fairfax Motor Trans¬ 
portation Company destined for points on the lines of de¬ 
fendant Railroad Company in the State of Virginia are 
carried over the aforesaid route in the reverse direction 
and in the same manner and at the same through rates. 

5. The defendant Railroad Company is under the juris¬ 
diction of the Interstate Commerce Commission by virtue 
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of the provisions of Part I of the Interstate Commerce Act. 

G. The defendant Railroad Company does not at present 
conduct interstate operations by operating its vehicles into 
the District of Columbia (Tr. 72) and does not claim or 
rely upon any franchise rights to operate in the District of 
Columbia (Tr. 72) and does not operate within the District 
of Columbia (Tr. 75). 

7. The terminus of the defendant Railroad Company’s 
line is at present in the State of Virginia near the boundary 
line between the District of Columbia and the State of Vir¬ 
ginia at the south end of the Key Bridge (Tr. 34, 73, 74). 

8. The operations proposed by the defendant Railroad 
Company will result in diverting certain passengers from 
the street cars of the Capital Transit Company within the 
District of Columbia traveling to and from the District 
Line at the south end of the Key Bridge (Tr. 51); certain 
passengers who now leave the vehicles of the defendant 
Railroad Company at its terminal in Rosslyn, Virginia, 
now come into the District of Columbia by way of the Capi¬ 
tal Transit Company cars from that point, which passen¬ 
gers would, it is anticipated, continue on the vehicles of the 
defendant Railroad Company into the District of Columbia 
instead of using the Capital Transit Company cars (Tr. 
52, 53): and there are certain other passengers who board 
the defendant Railroad Company’s vehicles at Rosslyn, 
Virginia, who now use the cars of the Capital Transit Com¬ 
pany to get to that point. 

9. Traffic counts made by the Capital Transit Company 
showed that approximately 366 passengers daily dis¬ 
charged from the vehicles of the defendant Railroad Com¬ 
pany at its terminus in Rosslyn. Virginia, board cars of 
the Capital Transit Company (Tr. 260) and that 507 pas¬ 
sengers discharged from the cars of the Capital Transit 
Company at that point board the vehicles of the defendant 

Railroad Company at the point in question. 

57 10. 205 trips are operated (Tr. 264) to and from 

the Rosslyn terminal each week day by Capital Tran¬ 
sit Company. The number of vehicles of the defendant Rail¬ 
road Company under present operations arriving at and 
departing from the Rosslyn terminal during the day is 
approximately 104. 

11. A predecessor company, the Arlington & Fairfax 
Railwav Company, previously filed an application with the 
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Interstate Commerce Commission under Part II of the In¬ 
terstate Commerce Act seeking a certificate of convenience 
and necessity for the operation of a motor transportation 
line in the District of Columbia from its same terminus at 
the south end of the Key Bridge in the State of Virginia to 
the down town section of Washington over routes to be pre¬ 
scribed by the Public Utilities Commission of the District 
of Columbia; said application was heard by a joint board 
representing the Interstate Commerce Commission, the 
Public Utilities Commission of the District of Columbia 
and the Corporation Commission of the State of Virginia: 
at said hearing the said Arlington & Fairfax Railway Com¬ 
pany by its representatives proposed to conduct operations 
in the District of Columbia by means of its so-called auto- 
railer vehicles in the same manner as proposed in the appli¬ 
cation to the Public Utilities Commission of the District 
of Columbia herein involved (I. C. C. Tr. 13) so far as 
the operations then proposed were concerned, the company 
would continue to operate as a railway in the State of Vir¬ 
ginia and as a motor carrier in the District of Columbia: 
it was proposed “to oiler a new service into the city of 
Washington which we cannot now give” (I. C. C. Tr. 19); 
said Arlington & Fairfax Railway Company has no trans¬ 
fer arrangements at the point in question with any other 
company so that it is necessary for the passengers of that 
company to pay an additional fare to whatever company 
they travel over (I. C. C. Tr. 21); it was proposed that 
they would pay an additional 5 cent fare as a part of the 
through rate to be charged by the Arlington & Fairfax 
Railway company (1. C. C. Tr. 21, 22). 

12. A great majority of the passengers of the defendant 
Railroad Company who are discharged at its terminal in 
Rosslyn, Virginia, are destined for points in the District of 
Columbia. 

13. 80 per cent of the passengers carried by the defen¬ 
dant Railway Company (approximately) are destined to or 
from Washington, D. C., partly over the Highway Bridge 
by transfer to and from the Arlington & Fairfax Motor 
Transportation Company at Clarendon and Hatfield, and 
partly over the Key Bridge by cars of the Capital Transit 
Company. 

14. If C. G. Stoneburnor, assistant engineer of Arlington 
County, Virginia, were called as a witness for the defen- 
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dant Railroad Company he would testify in accor- 
58 dance with his letter of December 16, 1938, hereto 
attached. 

15. The order of the Interstate Commerce Commission 
fixing the Metropolitan Area of Washington under the pro¬ 
vision of Part II of the Interstate Commerce Act (Motor 
Carriers Act of 1935) and the passenger tariff filed with the 
Interstate Commerce Commission by the defendant Rail¬ 
road Company and attached to its Answer herein as Ex¬ 
hibit “D” may be considered as introduced in evidence on 
behalf of the defendant Railroad Company, subject to ob¬ 
jection on the part of the plaintiff as to their relevancy. 

16. The Order No. 1737 of the Public Utilities Commis¬ 
sion attached to and forming a part of the complaint herein 
as plaintiff’s Exhibit Xo. 1, together with the record before 
the Public Utilities Commission in Formal case Xo. 282 
(the evidence before the Public Utilities Commission being 
herewith submitted as if produced before this Court) may 
be considered as introduced in evidence on behalf of the 
respective parties hereto subject to objection as to their 
relevancy. 

17. The defendant Railroad Company’s predecessors 
were organized and operated for the purpose of transport¬ 
ing persons between Washington, D*. C. and points in Ar¬ 
lington and Fairfax Counties, Virginia, and the defendant 
Railroad Company could not exist without the passenger 
traffic destined to go to and from Washington, D. C., and 
has always existed for the purpose of transporting per¬ 
sons whose ultimate destination is to and from Washing¬ 
ton, D. C. 

18. The report of the Interstate Commerce Commission 
in Finance Docket Xo. 12046 may be introduced in evi¬ 
dence by the defendant Railroad Company (subject to ob¬ 
jection to its relevancy) as prima facie proof of the state¬ 
ments of facts contained therein.” 

There was offered in evidence on behalf of the plaintiff 
and admitted the exhibit attached to plaintiff’s complaint, 
reference to which is hereby made. 

The plaintiff, further to maintain the issues on its part 
joined, called as witness J. Edward Herberlc who, having 
been first duly sworn, testified in substance as follows: 
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I am Vice-President and Comptroller of the Capital 
Transit Company, and in that capacity have charge 

59 of the accounts and finances of the Company. I was 
with the Capital Traction Company in the period 

immediately preceding the organization of the Capital Tran¬ 
sit Company on December 1,1933, as assistant to the Presi¬ 
dent of the Capital Traction Company. In that capacity 
I was familiar with the accounts of the Capital Traction 
Company and had charge of the statistical records of the 
Company. I was familiar with the investment which the 
Capital Traction Company made in the line of underground 
conduit across Key Bridge. The investment was made 
during the vears 1922 and 1923. The total investment in 
the tracks extending over the Key Bridge from 34th and 
M Streets, including the loop at the south end of the bridge, 
is $124,0S9. The trackage involved is nine-tenths of a mile 
in length. 

By Mr. Dunlop: 

Q. What was the purpose of that investment? 

A. The purpose of constructing the tracks over the Key 
Bridge was to provide a terminal in Rosslvn for the pick¬ 
up of Virginia passengers coming to that point who other¬ 
wise with the discontinuance of the old Aqueduct Bridge, 
would have had no other access in mass transportation to 
the District of Columbia. 

Q. And also to deliver passengers in the other direction? 

A. Of course. 

! Q. Are you familiar with the figures which represent 
the daily average traffic at the south end of this bridge, as 
given in this stipulation in this case? 

1 A. I have read the stipulation, and abstracted the fig¬ 
ures from it. 

A. Assuming those figures to be correct as to daily num¬ 
ber of passengers involved, will you tell the Court 

60 the effect that the diversion of that traffic from the 
Capital Transit Company lines would have upon the 

finances of the company. 

A. Assuming the figures as stated in the stipulation—I 
believe Xo. 9—there would be a total of 318,645 passengers 
involved per annum. The Capital Transit Company would 
realize certain revenues from these passengers. 
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I have estimated that revenue at 8% cents per passenger, 
basing it on the following: 

I have assumed that the fares that would be paid by 
these passengers would represent the same ratios as our 
system, or District of Columbia system fares, 58 per cent 
tokens, 38 per cent cash, and there would be school fares 
in there to the extent of 4 per cent. This combination gives 
an average fare of 8% cents. 318,645 passengers per an¬ 
num, at S% cents amounts to $27,S81 in revenue. 

This $27,881 does not seem an important figure in con¬ 
nection with the ten or eleven million dollars of gross rev¬ 
enues of the Capital Transit Company, but it is of a nature 
that its importance is enhanced because it comes from traf¬ 
fic that is distributed over the day in varying proportions, 
and it would not be possible to realize any appreciable 
savings in expenses by the loss of traffic. 

For example, the total number of passengers at this 
terminus arising from this auto-rail operation—the total 
number of passengers transferred between the Auto-Rail 
and the Capital Transit Company amounts inbound to an 
average of four per car. I see no possibility of eliminating 
any trips, making any savings in expenses, so that with the 
exception of taxes on this gross amount, taxes that the 
company would pay, the loss would be one that would be 
felt substantially in the net income of the company; and 
whereas the gross revenues are ten to eleven million 
61 dollars, we estimate the net revenues this year to 
be not much in excess of $250,000, a small amount in 
excess of $250,000. 

T have testified to $27,SSI as the estimate of the gross 
revenue that would be lost with the diversion of this amount 
of traffic from our lines. This would be subject in any 
case to a deduction for taxes. We would have first a 4 per 
cent tax on District of Columbia revenues paid to the Dis¬ 
trict of Columbia that would not be paid if the revenue 
were not received. 

There would also be a Federal income tax that would run, 
because if we assume that it will affect net income, it also 
affects net income for income tax purposes. In the case 
of the District of Columbia tax. 4 per cent is the flat figure. 
In the case of the Federal income tax, 10 per cent is the 
figure that T have used. While they are not addative, be- 
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cause the 4 per cent tax is a deduction for income tax pur¬ 
poses, I have assumed a total of 23 per cent deduction, and 
that brings the loss from $27,881 down to $21,4(38, or, 1 
will say, to use a round figure, approximately $20,t)U0. 

Now, that loss of $20,000 to their net income 1 consider a 
substantial loss in net income, one that 1 see no way of 
recovering, one that 1 do not see any way of offsetting to 
any extent by any savings in expenses, and 1 repeat that 
in the net income of the Capital Transit Company, we do 
not regard lightly $20,000. it is a substantial amount. 

Whereupon Arlington & Fairfax Auto Kail road Com¬ 
pany, through its counsel, moved to strike all of the testi¬ 
mony of said witness on the ground of irrelevancy, which 
motion was overruled by the court. 

62 Pursuant to the foregoing Stipulation of Facts 
plaintiff offered in evidence that portion of the rec¬ 
ord of the hearing before the Public Utilities Commission 
of the District of Columbia in its proceedings Xo. 282, 

; (a) Wherein counsel for the Arlington Fairfax Auto 
Kailroad Company stated to the Commission that the Pub¬ 
lic Utilities Commission was not the proper forum for the 
determination of the terminal district of said Arlington & 
Fairfax Auto Railroad Company (p. 84), and that said 
Commission had no jurisdiction to determine the question, 
and also that the Interstate Commerce Commission had 
specifically declined to pass on the question of the termi¬ 
nal area of the said defendant company (p. 75), and that 
there has been no factual determination bv anv bodv, court 
or commission of the terminal area of the said defendant 
company (p. 73); 

(b) Wherein the following was stated to the Public 
Utilities Commission: 

“Mr. Campbell: (Interposing) Might I say that the 
auxiliary and pick-up service by the applicant is in the na¬ 
ture of a motor bus and can not be distinguished from 
motor transportation, and that is the point that we want 
to make, just as in the case of the Baltimore & Ohio Kail- 
road Company rendering auxiliary motor service into Xew 
York City from Jersey City and from Xew York City into 
Jersey City. We do not contend that the vehicle of the 
carrier has anything to do with it. 
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Chairman Eigen: As far as the Baltimore & Ohio Rail¬ 
road is concerned, there is no contention on their part that 
what they use is anything other than a bus. 

Mr. Campbell: Xo; and we do not stand on that proposi¬ 
tion, but we do say it is not a bus line within the meaning 
of the act, and the Baltimore & Ohio Railroad operates on 
the same theory and, therefore, that no certificate of pub¬ 
lic convenience and necessity is required to operate.” 

63 (c) Wherein it appeared (and as also appears in 
plaintiff's complaint and admitted by the answer of 

the defendant company) that the Arlington & Fairfax 
Bail way Company (described as the predecessor of this 
defendant company) in 1936 had applied to the Interstate 
Commerce Commission under Part II of the Interstate 
Commerce Act (Federal Motor Carrier Act, 1935) for a 
certificate of convenience and necessity authorizing the 
operation of its auto-railer (a rubber tire vehicle which 
uses metal flange wheels as guides while on the rail— 
which flange wheels are raised for highway operation) 
equipment into the District of Columbia. The Joint Board 
which heard the application found that a certificate of con¬ 
venience and necessity was not justified by the record, but 
before the entrv of a final order by the Interstate Com- 
merce Commission leave to withdraw the application was 
granted. 

The defendant Arlington & Fairfax Auto Railroad Com¬ 
pany, to maintain issues on its part joined, offered in evi¬ 
dence the following: 

1. That portion of the record before the Public Utilities 
Commission of the District of Columbia in said Proceed¬ 
ings Xo. 2S2 wherein it appeared that the tracks of the 
Arlington & Fairfax Auto Railroad Company and of the 
Capital Transit Company terminate at Rosslyn in the 
State of Virginia and are located on the south abutment of 
the Key Bridge within that portion of the Federal Reser¬ 
vation, which was ceded by the State of Virginia to the 
Federal Government, and a lease between the Commis¬ 
sioners of the District of Columbia and the Arlington & 
Fairfax Railway Company (described as the predecessor of 
this defendant companv), which lease is as follows: 

64 “THIS LEASE Made this 14th day of July. 1936, 
by and between Melvin C. Ilazen, George F. Allen 
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and Dan I. Sultan, Commissioners of the District of Colum¬ 
bia, acting under and by virtue of the authority granted 
them by virtue of the terms and provisions of the Act of 
Congress approved February 28, 1923 (42 Stats., L. 1338), 
parties of the first part, and the Arlington and Fairfax 
Railway Company, a corporation, part of the second part. 

WITNESSETH: That the parties of the first part do 
hereby lease unto the party of the second part: 

Parcel of land located on the Rossyln, Virginia approach 
to the Key Bridge, as outlined in yellow on the blueprint 
on file in the Office of the Engineer Commissioner, marked 
Parcel “A”, containing approximately 2,480 square feet, 
for a term of three years, beginning on the first day of July, 
1936 and ending on the thirtieth day of June, 1939, upon the 
terms and conditions hereinafter mentioned. 


And the party of the second part, for itself, its successors 
and assigns, does hereby covenant and agree with the par¬ 
ties of the first part and their successors, in the following 
manner, that is to say: 

1. That the party of the second part, without deduction, 
and without any demand therefor, shall pay unto the par¬ 
ties of the first part, and their succesors, as rent for the 
parcel herein referred to, the sum of four hundred and 
eighty dollars ($4S0.00) per annum in equal semi-annual 
payments of two hundred and forty dollars ($240.00), pay¬ 
able in advance, beginning for such payments on the day 
of the execution of this lease, the second payment to be 
made on the second dav of Januarv, 1937, and the residue 

semi-aiinuallv thereafter. 

• 

2. That the party of the second part shall and will punc¬ 
tually and truly pay or cause to be paid all charges for gas, 
water, and electric light and power used upon the said 
leased premises, and shall and will comply with all police, 
health, building and other regulations of the District of Co¬ 
lumbia to the extent that these regulations apply and physi¬ 
cal conditions permit, and will conduct no unlawful business 
nor maintain any nuisance in or upon said leased premises 
or any part thereof. 

3. That the party of the second part, during the continu¬ 
ance of the term herinbefore demised, shall and will, at its 
own proper cost, charge and expense, maintain the frame 
passenger station situate on Parcel “A", in a state of good 
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preservation and repair, and shall maintain the 
65 premises demised in a clean, sanitary and sightly 
condition at all times, in a manner satisfactory to the 
parties of the first part, and at the termination of this lease 
or any extension thereof, wiil surrender possession of the 
demised premises in as good order and condition as when 
received hereunder, ordinary wear and tear, and damage 
by the elements or the public enemy excepted, and the party 
of the second part shall be liable for any damage caused 
to the premises or property herein demised, arising through 
its own fault or negligence. 

4. That the party of the second part shall, at its own ex¬ 
pense, maintain the concrete sidewalks within the outlines 
of Parcel “A” and the concrete sidewalk abutting the said 
parcel on Canal Street, and shall keep said sidewalks free 
from snow and ice and shall illuminate the area within the 
outlines of Parcel “A” in a manner satisfactory to the par¬ 
ties of the first part. 

5. The party of the second part shall neither assign this 
lease nor the term hereinbefore demised, nor sublet the de¬ 
mised premises nor any part thereof, nor transfer posses¬ 
sion of the whole or any part thereof, without the previous 
consent in writing of the parties of the first part, or their 
successors; Provided, that the maintenance of such conces¬ 
sions as are usuallv found in railwav terminals of this 

» •> 

character may be permitted in the building situate on Par¬ 
cel “A”, notwithstanding the provisions of this covenant. 

6. It is further agreed by and between the parties hereto 
that this lease and any interest thereunder may be termi¬ 
nated at any time by the Commissioners of the District of 
Columbia, without compensation. 

7. It is further agreed by and between the parties hereto, 
that the improvements located on the parcel of land herein 
mentioned, and all tracks, loading platforms and other 
structures appurtenant thereto, and located on the Govern¬ 
ment Reservation at the Virginia end of the Key Bridge, 
shall remain the property of the party of the second part, 
and the party of the second part shall and will, at its own 
cost and expense, remove all such improvements, tracks, 
loading platforms and other structures therefrom, and fill 
all depressions to grade upon the expiration of this lease 
or any extension thereof, or upon termination of this lease 
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bv Act of Congress, when ordered so to do bv the Conmiis- 
sioners of the District of Columbia, and any sum expended 
by the parties of the first part upon the termination of this 
lease or any extension thereof, to place any part of the de¬ 
mised premises and the space occupied by tracks, loading; 
platforms and other structures in as good condition for use 
by the District of Columbia as they were at the date 
66 of the execution hereof, shall be repaid by the party 
of the second part. 

8. That upon the expiration of the term hereinbefore de¬ 
mised by its own limitation, or otherwise, as hereinbefore 
provided, or upon the sooner determination thereof by 
reason of the breach by the party of the second part of any 
of the covenants or agreements herein on its part to be 
performed, the party of the second part, at the request of 
the parties of the first part, or their successors, and without 
any further demand, notice, or process, statutory or other¬ 
wise (all of which are expressly hereby waived by said 
lessee), will forthwith peaceably and in grood faith quit, 
vdcate, and remove from said demised premises, and sur¬ 
render and yield up the same, and every part thereof, to 
the full and exclusive possession of the parties of the first 
phrt, or their successors, and said parties of the first part 
may forthwith recover possession of said demised premises 
under and by virtue of a thirty days’ notice, and no waiver 
of any covenant herein contained or of any breach thereof, 
shall be construed to waive or in any manner affect any 
other covenant of this lease or any breach thereof. 

IX TESTIMONY WHEREOF, the parties hereto have 
set their hands and seals on the day and year first herein¬ 
before mentioned. 

COMMISSIONERS OF THE DISTRICT 
OF COLUMBIA (Seal) 

By G. M. THORXETT 

i Acting Secretary 

ARLINGTON AND FAIRFAX RAILWAY 
COMPANY, A CORPORATION (Seal) 

i By J. H. PARMELEE (Seal) 

President 
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WITNESSES: 

G. HALL ROOSEVELT 
EVERETT B. COXEX 

ATTEST: 

E. B. FIELD, 

Secretary 

All of which the plaintiff objected to upon the "'round that 
the same was immaterial and irrelevant to the issues herein 
involved, it having been stipulated that the defendant com¬ 
pany’s physical terminal is in the State of Virginia and 
that it does not operate and has not operated in the District 
of Columbia (p. 79). 

In connection with the above and as illustrative thereof 
the plaintiff introduced in evidence (as its Exhibit No. 19) 
a map prepared under the direction of the National Capi¬ 
tal Park and Planning Commission, copy of which is hereto 
attached and made a part hereof, showing the 
67 Rosslyn end of the Key Bridge and approaches, in¬ 
cluding the aforesaid Federal Reservation and the 
boundary line of the District of Columbia with relafion 
thereto. 

2. The said defendant Company further offered and 
there was admitted in evidence its Exhibit A attached to its 
answer, being the Report of Division 4 of the Interstate 
Commerce Commission upon the application of the said de¬ 
fendant for authority to extend its operations between 
Rosslyn. Virginia, and Washington, D. C., and the order 
dismissing said application. 

Said defendant Company further offered in evidence and 
there was admitted over the objection of the plaintiff that 
the same were irrelevant and immaterial to the issues here¬ 
in involved, its Exhibits B, C and D attached to its answer. 

4. Said defendant further offered in evidence the Report 
and Order of the Interstate Commerce Commission in Ex 
parte No. M. C. 7, Washington, D. C., Commercial one. de¬ 
cided October 26,1937: to the introduction of which plaintiff 
objected upon the ground that the same were irrelevant and 
immaterial to the issues herein involved, said report and 
order having reference only to the commercial zone or 
metropolitan area as defined for the purposes of the Motor 
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Carrier Act, 1935 (Part II of the Interstate Commerce 
Act); it being denied (p. 74, 75 of No. 282) by the defen¬ 
dant Company that its applications to the Public Utilities 
Commission of the District of Columbia and to the Inter¬ 
state Commerce Commission herein involved are within the 
purview of said Motor Carrier Act, 1935, or within the 
jurisdiction of the Interstate Commerce Commission with 
respect thereto; which objection w*as sustained by the 
Trial Court. Said Report and Order being as fol- 
68 low’s: 

“Division 5, Commissioners Eastman, Lee and 
Rogers, by Division 5: 

Exceptions were filed by District of Columbia Trucking 
Association, Inc., to the order recommended by the exam¬ 
iner, and Capital Transit Company replied thereto. Our 
conclusions differ in some respects from those recom¬ 
mended by the examiner. 

This is an investigation instituted on our ow’n motion to 
determine and define the zone adjacent to and commer¬ 
cially a part of the municipality of Washington, D. C., and 
of any municipality or municipalities contiguous thereto. 
SuMi determination and definition are necessary for the 
purpose of applying the exemption provided in section 
203(b) (8) of the Motor Carrier Act, 1935. 1 

Witnesses testified on behalf of District of Columbia 
Trucking Association, Inc., Capital Transit Company, and 
various shippers. The zone adjacent to and commercially 
a part of Washington and contiguous municipalities will 
be referred to as the commercial zone. 

The District of Columbia, originally ten miles square, 
was ceded to the Federal Government by Maryland and 

1 Section 203. (b) * * * nor. unless and t<* tlic extent that the Commission 
shall from time to time find that such application is necessary to carry out the 
policy of Congress enunciated in section 202. shall the provisions of this part, 
except the provisions of section 204 relative to qualifications and maximum 
hours of service of employees and safety of operations or standards of equip¬ 
ment apply to: (8) The transportation of passengers or property in interstate 
or foreign commerce wholly within a municipality or between contiguous mu¬ 
nicipalities or within a zone adjacent to and commercially a part of any such 
municipality or municipalities, except when such transportation is under a 
common control, management, or arrangement for a continuous carriage or 
shipment to or from a point without such municipality, municipalities, or zone, 
and provided that the motor carrier engaged in such transportation of pas¬ 
sengers over regular or irregular route or routes is also lawfully engaged in the 
intrastate transportation of passengers over the entire length of such inter¬ 
state route or routes in accordance with the laws of each State having juris¬ 
diction: • * *. 
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Virginia. Later that part of the District of Columbia south 
and west of the Potomac River, now Arlington Countv and 
Alexandria, Ya., was retroceded to Virginia. The present 
area of the District of Columbia is approximately 62 square 
miles and its population in 1930 was 486,869. Since Febru¬ 
ary 1895, the City of Washington has been coextensive with 
the District of Columbia. 

Municipalities in Maryland contiguous to Washington 
are Boulevard Heights, Fairmount Heights, Capitol 
Heights, Cottage City, Mount Rainier, and Takoma Park, 
Md. There are no municipalities in Virginia con- 
69 tiguous to Washington within the meaning of section 
203(b) (8). Alexandria is opposite the southern 
part of Washington but the two cities are not contiguous 
under section 203(b) (8), as there are no means of com¬ 
munication between the cities by motor vehicle except 
through unincorporated areas. 

Since there are few industries in Washington and con¬ 
tiguous municipalities, the population of Washington has 
grown with the increase of employment by the Federal 
Government. As of July 30, 1936, there were 117,103 em¬ 
ployees of the Federal Government in Washington. Em¬ 
ployees of the District of Columbia Government number 
12,930, and there are approximately 182,000 engaged in the 
professions and trades or employed by stores, hotels, and 
others. As the population of Washington increased, 
suburban residential communities grew up beyond the 
boundaries of the District of Columbia. The more intense 
suburban development in Maryland extends, at least two 
miles bevond the District of Columbia line to the northwest 
and northeast. In Virginia, suburban communities have 
grown up in Arlington County. 

The Metropolitan District of Washington designated by 
the United States Bureau of the Census includes the Dis¬ 
trict of Columbia and the following areas in Mayland and 
Virginia: 

In Montgomery County, Md. 

District 4, Rockville District 10, Potomac 

District 7, Bethesda District 13, Wheaton 
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In Prince Georges County, Md. 

District 1G, Hyattsville 
District 17, Chillum 


District 1, Vansville 
District 2, Bladens- 
burg 

District G, Spaulding 

District 12, Oxon Hill 
District 13, Kent 
iDistrict 14, Bowie 

Alexandria, Va. 
Arlington Countv, Va. 
In Fairfax County, Va. 
iFalls Church 


District 18, Seat Pleasant 

District 19, Riverdale 
District 20, Lanhani 
District 21, Berwyn 


Providence District 


70 The land area of the Metropolitan District is 485 
square miles. 

A witness for the Washington Board of Trade testified 
that in his opinion the commercial zone of Washington lies 
within a radius of 20 to 25 miles from the Zero Milestone at 
the center of the original area of the District of Columbia. 
Gaithersburg, Olney, Laurel, Bowie, and Marlboro. Md., 
and Dranesville and Fairfax, Va., are within that area. 
Commodities transported by motor vehicle from Washing¬ 
ton to points within 20 miles consist mainly of dry goods, 
household goods, food products, and building materials. 
In the reverse direction, the commodities transported con¬ 
sist mainly of farm and dairy products and small manu¬ 
factured articles. 

A number of residents of Maryland and Virginia are em¬ 
ployed in Washington and travel daily between their homes 
and places of employment. Commutation service by motor 
vehicle is provided by the Capital Transit Company be¬ 
tween Washington and Gaithersburg, Olney, Burtonsville, 
and Laurel, Md., and intermediate points. That company 
also operates busses between Washington and Mount Ver¬ 
non, Va., except during the winter months. It contends 
that the Washington commercial zone extends to all of the 
points included in those operations. 

Department stores in Washington regularly deliver 
goods purchased from them to points within 20 miles with¬ 
out additional charge. A map prepared for use in measur¬ 
ing the circulation of Washington newspapers show’s the 
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"Washington suburban area as including Montgomery, 
Prince Georges, and Charles Counties, Md., and Loudoun, 
Arlington, Fairfax, and Prince William Counties, Va. Re¬ 
tail deliveries of coal are made by motor vehicle from 
northeast Washington to consumers in Beltsville and Marl¬ 
boro, Md., and Alexandria and Falls Church, Va. Ready- 
mixed concrete is transported by motor vehicle from Wash¬ 
ington to points as distant as Fairfax. 

The Washington commercial zone extends only to those 
areas which are adjacent to and commercially a part of 
Washington and contiguous municipalities. In determining 
the limits of the commercial zone herein, we shall adhere to 
the principles enunciated in our supplemental report in New 
York, N. Y. Commercial Zone, 2 M. C. C. 191. Gaithers¬ 
burg, Olney, Rockville, Laurel, Bowie, and Marlboro, Md., 
and Fairfax, Falls Church, and Mount Vernon, Va., are not 
sufficiently adjacent to Washington to be considered within 
the Washington commercial zone for the purpose of apply¬ 
ing the exemption in section 203(b) (8). 

The State Corporation Commission of Virginia takes the 
position that the public interest requires the removal 
71 of the exemption to the extent that it affects trans¬ 
portation by motor vehicle between Washington and 
points in Virginia. A somewhat similar position is taken 
by the District of Columbia Trucking Association, Inc., 
which contends that all transportation by motor vehicle for 
hire from and to Washington should be subject to regula¬ 
tion under all provisions of the act, and that the District of 
Columbia boundary line should be designated as the limits 
of the Washington commercial zone. It is clear that the 
Washington commercial zone extends beyond the limits of 
the District of Columbia, and that transportation by motor 
vehicle between Washington and those areas in Maryland 
and Virginia within the commercial zone is exempt from 
regulation under section 203(b) (8) unless and to the ex¬ 
tent that the application of the act is found to be necessary 
to carry out the policy of Congress set forth in section 202. 
It has not been shown that the removal of the exemption is 
necessary to carry out this policy. 

We find that the zone adjacent to and commercially a part 
of Washington and contiguous municipalities, in which 
transportation by motor vehicle in interstate or foreign 
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commerce, not under a common control, management, or ar¬ 
rangement for a continuous carriage or shipment to or from 
a point beyond the zone, is partially exempt under section 
203(b) (8) from regulation, is as follows: 

District of Columbia 
Garrett Park, Md. 

Kensington, Md. 

That part of Montgomery County, Md., east of a line ex¬ 
tending northward from the Potomac River to the inter¬ 
section of Conduit Road and Seven Locks Road, and thence 
northward along Seven Locks Road to the intersection with 
Weaver Road; and south of a line extending eastward along 
Weaver Road from the intersection with Seven Locks Road 
to Orndorf Mill Road, thence eastward along Orndorf Mill 
Road to Old Georgetown Road, thence southeastward along 
Old Georgetown Road to Grosvenor Lane, thence eastward 
along Grosvenor Lane to U. S. Highway 240, thence north¬ 
ward along U. S. Highway 240 to Garrett Park Road, thence 
southeastward along Garrett Park Road to Wheaton Road, 
thence northeastward along Wheaton Road to Old Bladens- 
burg Road, thence southeastward along Old Bladensburg 
Road to the Montgomery County-Prince Georges County 
line. 

Chillum, Riverdale, Hyattsville, Bladensburg, Seat Plea- 
ant, and Spaulding Districts, Prince Georges County, Md. 
Alexandria, Ya. 

Arlington County, Va. 

An order giving effect to these findings will be entered. 

72 Order 

At a Session of the INTERSTATE COMMERCE COM¬ 
MISSION, Division 5, held at its office in Washington, D. 
C:, on the 26th day of October, A. D. 1937. 

Ex Parte No. MC 7 

Washington, D. C. Commercial Zone 

Investigation of the matters and things involved in this 
proceeding having been made, and said division, on the 
date hereof, having made and filed a report herein contain¬ 
ing its findings of fact and conclusions thereon, which re¬ 
port is hereby made a part hereof. 
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It is ordered. That for the purpose of administration 
and enforcement of the Motor Carrier Act, 1935, the zone 
adjacent to and commercially a part of Washington, D. C., 
and contiguous municipalities in which transportation by 
motor vehicle in interstate or foreign commerce, not under 
a common control, management, or arrangement for a con¬ 
tinuous carriage or shipment to or from a point beyond the 
zone, will be partially exempt under section 203(b) (8) of 
the act from regulation be, and it is hereby, defined to in¬ 
clude the following: 

District of Columbia 
Garrett Park, Md. 

Kensington, Md. 

That part of Montgomery County, Md., east of a line ex¬ 
tending northward from the Potomac River to the inter¬ 
section of Conduit Road and Seven Locks Road, and 
thence northward along Seven Locks Road to the inter¬ 
section with Weaver Road; and south of a line extending 
eastward along Weaver Road from the intersection with 
Seven Locks Road to Orndorf Mill Road, thence eastward 
along Orndorf Mill Road to Old Georgetown Road, thence 
southeastward along Old Georgetown Road to Grosvenor 
Lane, thence eastward along Grosvenor Lane to U. S. 
Highway 240, thence northward along IT. S. Highway 
240 to Garrett Park Road, thence southeastward along 
Garrett Park Road to Wheaton Road, thence northeast¬ 
ward along Wheaton Road to Old Bladensburg Road, 
thence southeastward along Old Bladensburg Road to 
the Montgomery County-Prince Georges County line. 
Chillum, Riverdale, Hyattsville, Bladensburg, Seat Pleas¬ 
ant, and Spaulding Districts. Prince Georges Countv, 
Md. 

Alexandria, Va. 

Arlington County, Va. 

It is further ordered, That this order shall become effec¬ 
tive 30 days from the date hereof and shall continue in ef¬ 
fect until the further order of the Commission. 

Bv the Commission, division 5. 

v 7 

(Seal) W. P. BARTEL, Secretary. 
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73 5. Said defendant Company further offered in evi¬ 

dence, over the objection of the plaintiff, that the 
Isame was irrelevant and immaterial to the issues herein 
involved, the following petition of the Washington, Virginia 
and Maryland Coach Company filed with the Interstate 
Commerce Commission for permission to intervene in “In 
re Arlington & Fairfax Auto Railroad Company, Proposed 
Extension of Operation, Finance Docket Xo. 12046”: 

“Conies now the Washington, Virginia and Maryland 
Coach Company, Inc*., and presents this its petition for 
leave to intervene, in the above docket, and for a reopening 
of the matter considered therein, in order that it may have 
opportunity to make proper showing and present proper 
argument with respect to the findings and conclusions of 
law in the proposed order with respect thereto. In sup¬ 
port of this petition, it respectfully shows unto the Com¬ 
mission the following facts and circumstances relied upon: 
i 1. The Washington, Virginia and Maryland Coach Com¬ 
pany, Inc., hereinafter referred to as ‘petitioner’, is a cor¬ 
poration engaged in interstate transportation of passen¬ 
gers, and is in competition with the Arlington and Fairfax 
Auto Railroad Company, hereinafter referred to as “appli¬ 
cant”. Therefore, petitioner has a vital interest in the 
matter under consideration. 

2. This petitioner had no notice of the application of the 
applicant for extension of operation, involved in this 
docket, to which, by reason of its vital interest therein, it 
was entitled, its first notice or information with respect 
thereto being had on the promulgation of the proposed or¬ 
der. 

3. The operations of the applicant, at the present time, 
are through the same territory as that of petitioner to the 
south end of the Key Highway Bridge, from which point 
the passengers of the applicant, at the present time, change 
from its line to the lines of either this petitioner, or those 
of the Capital Transit Company, for transportation into 
downtown Washington in the District of Columbia. 

4. The applicant did heretofore file with the Interstate 
Commerce Commission, Bureau of Motor Carriers, a like 
application for authority to operate its vehicles into the 
downtown section of Washington. Such vehicles were to 
be operated on the rails to the end of the railroad track 
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then in use, and to be operated over the highway, from the 
end of such railroad tracks, over the Key Bridge into 
74 downtown Washington, the vehicles which the appli¬ 
cant uses being vehicles equipped to operate over 
rails and over the highway. This petitioner was a party 
intervener protestant in connection with such application. 
A hearing was had before a Joint Board with respect to 
the matter, and, prior to any final order on such proceed¬ 
ing, the applicant withdrew such application, leaving the 
matter of the jurisdiction of the Commission, under Part II 
of the Interstate Commerce Act, Motor Carrier Act, 1935, 
with respect to such proposed extension undetermined. 
The proceedings referred to appear in Docket BMC 50010, 
dismissed on motion of the applicant, without determina¬ 
tion of jurisdiction, on December 5, 1936. 

5. The recommended report and order in the present 
docket, had through Division 4 of the Interstate Commerce 
Commission, proposes a finding that the extension prayed 
for by the applicant ‘is not an extension of railroad as con¬ 
templated by the section of the Act under which the appli¬ 
cation is filed, but is in the nature of an extension of trans¬ 
portation service by bus’. It then proposes to dismiss the 
application without an expression of opinion or a finding 
as to whether or not such dismissal determines the status 
of the prayed extension under Part II of the Interstate 
Commerce Act, Motor Carrier Act, 1935. 

6. This petitioner is informed and believes, and, there¬ 
fore, alleges, on information and belief that the applicant 
takes the position that the finding and order has the effect 
of disclaiming jurisdiction of the Interstate Commerce 
Commission over the extension prayed for; and that such 
proposed order and finding meets the condition expressed 
by the United States Court of Appeals in the case of Ar¬ 
lington <& Fairfax Auto Railroad Co. vs. Eigen , et al., de¬ 
cided May 2, 1938, in which that court declined to take 
jurisdiction and issue a writ of mandamus until the Inter¬ 
state Commerce Commission decided whether the appli¬ 
cant must secure a certificate of convenience and necessity 
authorizing the proposed operation. 

7. The matter of the jurisdiction of the Interstate Com¬ 
merce over the proposed operating would not be in the 
present proceeding fully determined, and that, by reason 
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of dismissal on motion of the applicant, without determi¬ 
nation of status in Docket 50010, supra, the jurisdiction of 
the Interstate Commerce Commission under Part II of the 
Interstate Commerce Act, Motor Carrier Act, 1935, was 
not determined. 

WHEREFORE, the premises considered, this peti¬ 
tioner prays that it be afforded opportunity to present be¬ 
fore Division 4 its showing and argument in support 
75 of its contention that the findings in connection with 
this matter should be so framed as to make clear 
that the decision in the present case does not determine the 
jurisdiction of the Interstate Commerce Commission under 
the Motor Carrier Act, 1935, and to present the necessary 
motion to accomplish appropriate amendment to the find¬ 
ings and conclusions of law to be contained in the pro¬ 
posed findings and order; that to that end this petitioner 
be allowed to intervene; that the case for that purpose be 
reopened and submitted to further hearing. 

i WASHINGTON, VIRGINIA AND MARY¬ 

LAND COACH COMPANY, INC., 

By H. H. ENGLAND, Secretary 

16 . Franklin K. Lane, Jr., having been called as a wit¬ 
ness by the defendant Arlington & Fairfax Auto Railroad 
Company, and having been first duly sworn, testified in 
substance as follows: 

I am the president of the defendant Arlington & Fairfax 
Auto Railroad Company and am officer and director of the 
Arlington & Fairfax Motor Transportation Company. I 
am familiar with the organization of Arlington & Fairfax 
Motor Transportation Company. In 1932 Arlington & 
Fairfax Railway Company (not the defendant herein) was 
operating on tracks over the Highway Bridge into down¬ 
town Washington. In 1932 said Arlington & Fairfax Rail¬ 
way Company was compelled to cease its operation by 
means of tracks into the District of Columbia because of 
a governmental building program then in progress. By 
reason of said Arlington & Fairfax Railway Company’s 
inability to come into Washington the Arlington & Fair¬ 
fax Motor Transportation Company was organized by the 
officers and directors of the Arlington & Fairfax Railway 
Company. Arlington & Fairfax Motor Transportation 
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Company began operations in 1932, and since that time 
has transported passengers to and from downtown Wash¬ 
ington, having applied for a certificate of conveni- 
76 ence and necessity therefor from the Interstate Com- 
meree Commission under the provisions of the so- 
called “Grandfather Clause” of the Motor Carrier Act, 
1935 (Part II of the Interstate Commerce Act). Many of 
these passengers are transferred to or from the defendant 
Arlington & Fairfax Auto Bail road Company’s line at Hat¬ 
field, Virginia or Clarendon, Virginia. Mutual transfers 
are issued for this service. Arlington & Fairfax Auto Rail¬ 
road Company and Arlington & Fairfax Motor Transpor¬ 
tation Company use joint facilities in Virginia at Claren¬ 
don and Hatfield. 

There was used below for the purposes of illustration 
and clarification, and is incorporated here with the consent 
of all parties in interest, a sketch map showing the relative 
locations of the lines of the defendant Arlington & Fair¬ 
fax Auto Railroad Company, the Arlington & Fairfax 
Motor Transportation Company, and of the former Wash¬ 
ington & Virginia Railway Company, Arlington & Fairfax 
Railway Company and Washington & Mt. Vernon Railway 
Company (copy of which is hereto attached and made a 
part hereof, marked No. 2). 

G. THOMAS DUNLOP 
S. R. BOWEN per D 
Attorneys for Capital Transit 
Company 

EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
F. K. LANE 

Attorneys for Arlington <£' 
Fairfax Auto Railroad 
Company 
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79 Statement of Points 

Filed Februarv 13 1939 
* 

# • * 

Appellant, Arlington & Fairfax Auto Railroad Company 
intends to rely on the following points on appeal: 

1. Appellant at present operates a railroad engaged in 
interstate commerce subject to the jurisdiction of the Inter¬ 
state Commerce Commission under Part I of the Interstate 
Commerce Act. (Title 49 U. S. C. A.) 

2. Appellant has a right, as a railroad, subject to the 
jurisdiction of the Interstate Commerce Commission under 
Part I of the Act to inaugurate a pick-up and delivery ser¬ 
vice within its terminal district without obtaining a cer¬ 
tificate of convenience and necessity from the Interstate 
Commerce Commission under either Part I or Part II of 
the Interstate Commerce Commission Act or from the Pub¬ 
lic Utilities Commission of the District of Columbia under 
the joint resolution of Congress, approved January 14, 
1933, known as the “Merger Act”. 

3. The proposed service of the appellant is a pick-up and 
delivery service within its terminal district. 

4. The District Court of the United States for the 
^0 District of Columbia erred in holding that the appel¬ 
lant is not a railroad and that it does not now operate 
a railroad. 

3. The District Court of the United States for the Dis¬ 
trict of Columbia erred in holding that appellant must ob¬ 
tain a certificate of convenience and necessity from the In¬ 
terstate Commerce Commission under Part II of that Act, 
and also from the Public Utilities Commission of the Dis¬ 
trict of Columbia under the Merger Act before it can inau¬ 
gurate its proposed pick-up and delivery service. 

fi. The District Court of the United States for the Dis¬ 
trict of Columbia erred in granting a permanent injunc¬ 
tion herein. 

EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
F K. LANE 
Attorneys for Appellant 

Arlington & Fairfax Auto 
Railroad Company 
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Service of copy of the foregoing Statement of Points ac¬ 
knowledged this 10th day of February, 1939. 

G. THOMAS DUNLOP 
S R BOWEN per D. 

Attorneys for Appellee 
Capital Transit Company 

81 Stipulation as to Record on Appeal 

Filed February 13 1939 

* * * 

It is hereby stipulated between the parties to this appeal 
that the following shall constitute the parts of the record, 
proceedings and evidence to be included in the record on 
appeal: 

1 1. Complaint of Capital Transit Company, with exhibit. 

2. Answer of defendant Arlington & Fairfax Auto Rail¬ 
road Company, with exhibits. 

3. Answer of defendants Rilev E. Elgin, Richmond B. 
Keecli and David McCoach, constituting the Public Util¬ 
ities Commission of the District of Columbia. 

4. Memorandum opinion of Court, dated January 4, 1939. 

5. Findings of fact and conclusions of law. 

6. Judgment granting permanent injunction entered Jan¬ 
uary 19, 1939. 

7. Notice of appeal. 

S. Memorandum of filing of cost bond on appeal. 

82 9. Stipulation of evidence to be included on ap¬ 
peal. 

10. Statement of points. 

11. This stipulation as to record on appeal. 

G THOMAS DUNLOP 
S R BOWEN per D 
Attorneys for Capital Transit 
Company . 

EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
F. K. LANE 

Attorneys for Arlington <£ Fair- 
i fax Auto Railroad Company 
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83 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia. ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certifv 
the foregoing; pages numbered from 1 to 82, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 971, Civil Action, 
wherein Capital Transit Company, a corporation, is Plain¬ 
tiff and Riley E. Eigen, Richmond B. Keech, and David 
McCoach, Constituting the Public Utilities Commission of 
the District of Columbia, et al., are Defendants, as the 
same remains upon the files and of record in said Court. 

IX" TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: Xo. 7357. Arlington & Fairfax 
Auto Railroad Company, Appellant, vs. Capital Transit 
Company, et al. United States Court of Appeals for the 
District of Columbia Filed Mar 2-1939 Joseph W. Stew¬ 
art, Clerk 
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United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1939 


No. 7357 


ARLINGTON & FAIRFAX AUTO RAILROAD COM¬ 
PANY, a Corporation, Appellant, 

vs. 

CAPITAL TRANSIT COMPANY, a Corporation ; RILEY 
E. ELGEN, RICHMOND B. KEECH, and DAVID Mc- 
COACH, Constituting the Public Utilities Commission 
of the District of Columbl\, et al. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

The appellant railroad company has been enjoined by 
the District Court, acting on the complaint of the Capital 
Transit Company, from inaugurating what the appellant 
claims is a “pick-up and delivery” service for passengers 
within its terminal area in the District of Columbia. Appel¬ 
lant had proposed to inaugurate this service with “auto- 

ig 
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railer cars” operating on the city streets pursuant to an 
order of the Public Utilities Commission fixing a route for 
this purpose (R. 10). This appeal is taken from a perma¬ 
nent injunction entered by the District Court. 

Appellant has appeared in this Court once before in con¬ 
nection with the general subject matter of this appeal. In 
the prior case, U. S. ex rel. Arlington & Fairfax Auto R. R. 
Co. v. Eigen et al 6S App. D. C. 392, 98 F. (2d) 264 (de¬ 
cided May 2, 193S) appellant had sought a writ of man¬ 
damus to compel the Public Utilities Commission of the 
District of Columbia to designate a route within the Dis¬ 
trict of Columbia for its proposed operations. This Court 
affirmed a decision of the lower court denying the applica¬ 
tion for the writ of mandamus, but refused then to pass 
upon the question as to whether or not the proposed service 
of the appellant was a “pick-up and delivery” service. 
That question is at this time again presented to the court 
in these proceedings and in such form that it is believed 
this Court is required to pass upon that question. (See 
U. S. ex rel. Arlington & Fairfax Auto R. R. Co. v. Eigen, 
supra, at p. 396). 

The facts involved in this case are not in dispute, being 
covered by stipulation of parties appearing in the record. 
It is believed that these facts may be best stated by em¬ 
bodying quotations from the former opinion of this Court 
and from opinions of the other tribunals before which 
this matter has been presented. 

“* * * Appellant is a railroad corporation chartered 
under the Virginia laws and, though located wholly in Vir¬ 
ginia, is nevertheless engaged in interstate commerce as a 
common carrier. It operates a line of railroad some twenty 
miles in length from the town of Fairfax to the town of 
Rosslvn, which is situate at the District of Columbia line 
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near the Virginia end of the Key Bridge. Its operations 
are conducted by means of ‘autorailers’, motor cars capa¬ 
ble of operation both on and olf rails. The cars run on the 
rails except at the termini, at which points they leave the 
rails and are turned around. Appellant’s operations are 
subject to the jurisdiction of the Interstate Commerce 
Commission under part 1 of the Commerce Act, 49 IT. S. 
C. A. § 1, at seq., and appellant accordingly files regu¬ 
lar reports and tariffs with the Commission. In the latter 
part of 1937, desiring to inaugurate a ‘pick-up and deliv¬ 
ery’ service for passengers originating in the District of 
Columbia and destined for points in the State of Virginia 
and a like service for passengers originating in Virginia 
destined for points in the District of Columbia, appellant 
applied to appellees, constituting the Public Utilities Com¬ 
mission of the District of Columbia, requesting them to 
consider and approve a route within the District of Colum¬ 
bia over which appellant might operate its cars. The Com¬ 
missioners declined to act on the application because they 
deemed it futile to designate a route for a carrier which 
was required to have, but did not have, the sanction of 
the Interstate Commerce Commission as to the proposed 
interstate operation. They, therefore, notified appellant 
that its application would be held in abeyance ‘until the 
petitioner (appellant) be granted authority to engage in 
interstate commerce within the District of Columbia, or 
determination be made by competent authority that no such 
permit is necessary.’ * * *”* 

Appellant “then applied to the United States District 
Court for the District of Columbia for a writ of mandamus 
compelling the Public Utilities Commission to pass upon 
the application. That court held that the action for man¬ 
damus was improperly brought and the case was appealed 

* From opinion of this Court, United States ex rel. Arlington d; Fairfax 
Auto B. Co. v. Eigen et al., supra, pp. 392-393. 
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to the United States Court of Appeals for the District of 
Columbia, which affirmed the decree of the lower court and 
declined to take jurisdiction in the matter until first [the 
Interstate Commerce Commission] decided whether the 
applicant must secure a certificate from [it] authorizing 
the proposed operation /’ * 

Thereupon on May 14,1938, appellant, in accordance with 
the suggestion of this Court, applied to the Interstate 
Commerce Commission for a certificate of convenience and 
necessity under Section 1(18) of the Interstate Commerce 
Act “to operate a pick-up and delivery service of its pas¬ 
sengers who desired to go into or to come from the City 
of Washington.” As was stated in said application, “To 
effect this service it proposes to run the vehicles it now 
operates on rails (to-wit auto-railers) off the rails at the 
District of Columbia boundary line at the south end of 

Key Bridge, across the bridge and on to the streets of 

Washington. This is accomplished by simply raising the 
4-flange steel pilot wheels used to keep the vehicle on the 
rails, and driving the vehicle off the right-of-way on to the 
streets upon which it operates in exactly the same manner 
as a bus.” Appellant contended in such application “that 

the service it proposes to offer * * * is not such as 

to require a certificate of convenience and necessity. It 
is rather in the nature of a ‘pick-up and delivery’ service 
of its own passengers within its terminal district. Xo intra¬ 
state commerce is proposed to be done within the District 
of Columbia, and all the traffic to be carried insofar as 
this operation is concerned, is purely of interstate char¬ 
acter. Due notice of said proceeding was given in accord¬ 
ance with statute.** 


* From opinion of Interstate Commerce Commission, A. & F. Auto 
Railroad Proposed Extension of Operation, decided July 6. 193S. 

** See Answer of Appellant, R. 19. 
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The Interstate Commerce Commission in a report and 
order of July 6, 1938, on the foregoing application, found 
“that the proposed extension by the Arlington & Fairfax 
Auto "Railroad Company of its operation by means of auto¬ 
rail cars from the terminus of its present line of railroad 
at the Virginia-District of Columbia boundary line at Ross- 
lyn, Va., to a designated point in Washington, D. C., is not 
an extension of a line of railroad within the meaning of sec¬ 
tion 1(18) of the Interstate Commerce Act, * * *” (R. 

29). Elsewhere in its opinion the Interstate Commerce 
Commission said “it may be, and doubtless is, an improve¬ 
ment and extension of transportation service for which no 
certificate is required yet for which tariffs must be filed” 
(R. 29). 

The Interstate Commerce Commission expressed no opin¬ 
ion as to whether the proposed operation of the appellant 
was within the terminal area of the appellant, and other¬ 
wise falls within the purview of Part I of the Interstate 
Commerce Act. 

Accordingly the Interstate Commerce Commission dis- 
missed the application of appellant for a certificate of con¬ 
venience and necessity under Part I of the Act on the 

•> 

ground that no certificate was necessary for the proposed 
“extension of transportation service.” * 

Thereupon in accordance with the suggestion of the In¬ 
terstate Commerce Commission in its opinion above referred 
to, appellant filed with the Interstate Commerce Commission 
a supplement to its passenger tariff “naming passenger 
fares applicable between points in the State of Virginia and 
Washington, D. C. (including rail transportation on com¬ 
pany’s line in Virginia, and ‘pick-up and delivery’ service 
on company’s route in Washington, D. C.)” (R. 34-37). 


• Cf. Texas <£' Pacific Ry. Co. v. Gulf, etc. R. Co., 270 U. S. 266, 70 
L. Ed. 57S (1926). 
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The Interstate Commerce Commission allowed this supple¬ 
mental tariff to become effective on August 21,1938. 

Appellant then renewed its application before the Pub¬ 
lic Utilities Commission of the District of Columbia to ap¬ 
prove a route within the District of Columbia over which it 
could operate “auto-railer ‘pick-up’ and ‘delivery’ service 
for passengers, express and mail in connection with its 
* # * railroad operation.” (R. 10). Hearings were had 
bv the Public Utilities Commission, following which the 
Commission entered the order fixing a route for the in¬ 
terstate operations of the appellant within the District of 
Columbia. In its opinion (R. 10-14) the Commission 
stated that ‘‘it does not determine the terminal area of the 
applicant, whether the proposed operation of the appli¬ 
cant would be ‘pick-up and delivery service’ within its ter¬ 
minal area, or the necessity of the applicant obtaining a 

certificate of convenience and necessitv under Part II of the 

* 

Interstate Commerce Act. These are matters for deter¬ 
mination by the Interstate Commerce Commission or other 
competent authorities. It does express the opinion that the 
Merger Act of January 14, 1933, is applicable to situa¬ 
tions of this kind.” The order authorizing the appellant to 
ehgage in interstate commerce over the specified route in 
The District of Columbia was conditioned that “The 
Arlington & Fairfax Auto Railroad Company complies with 
the existing law” (R. 13). 

Following the opinion and order of the Public Utilities 
Commission of the District of Columbia just referred to, 
appellant took steps to begin its proposed operations within 
the District of Columbia, maintaining that it had complied 
with existing law, and that no certificate of public con¬ 
venience and necessity was necessary as a condition prece¬ 
dent to those operations. Thereupon the Capital Transit 
Company, which had vigorously opposed applicant’s ap- 



( 

plication before the Public Utilities Commission, hied its 
complaint in the District Court against the appellant rail¬ 
road company and against the members of the Public Utili¬ 
ties Commission of the District of Columbia, seeking to 
enjoin the enforcement of the order of the Public Utilities 
Commission and to prevent the appellant from conducting 
its proposed operations within the District of Columbia. 

On final hearing the District Court sustained the con¬ 
tentions of the Capital Transit Company and held that ap¬ 
pellant could not conduct its proposed operations within 
the District of Columbia unless it obtained one certificate of 
convenience and necessity (as a bus line) from the Inter¬ 
state Commerce Commission under Part II of the Inter¬ 
state Commerce Act, and a second certificate of convenience 
and necessity from the Public Utilities Commission of the 
District of Columbia under the so-called Merger Act of 
January 14, 1933. The District Court entered a final in¬ 
junction against appellant and against the Public Utili¬ 
ties Commission, and from that injunction this appeal is 
taken. 

The question presented on this appeal is whether or not 
the appellant may ojDcrate its proposed service within the 
District of Columbia without first obtaining a certificate of 
convenience and necessity under Part II of the Interstate 
Commerce Act (the Motor Carrier Act of 1935), and/or 
from the Public Utilities Commission of the District of 
Columbia under the so-called Merger Act of January 14, 
1933. Stated another way, as will more clearly appear from 
the argument in this brief, the question is whether or not the 
proposed operations of appellant railroad within the Dis¬ 
trict of Columbia may be considered as “pick-up and 
delivery service” within its terminal area. It is believed 
that the question is now presented in such form that it must 

be frnallv determined by this Court. 

• * 
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Summary of Argument. 

Appellant proposes to show that the judgment of the 
District Court is based upon the fundamental misconception 
that appellant is not a railroad. This basic error runs 
through the entire opinion of the trial court. We will 
first show that appellant is a railroad engaged in inter¬ 
state commerce and subject to the jurisdiction of the 
Interstate Commerce Commission under Part I of the 
Interstate Commerce Act. We will then show that 
the appellant's proposed service is a “pick-up and de¬ 
livers* ■' service which it mav inaugurate in the District of 
Columbia without first obtaining a certificate of convenience 
and necessitv from the Interstate Commerce Commission 
under either Part I or Part II of the Interstate Commerce 
Act, or from the Public Utilities Commission of the Dis¬ 
trict of Columbia under the Joint Resolution of Congress 
known as the “Merger Act”. 

ARGUMENT. 

I. 

The Appellant is a Railroad Engaged in Interstate Com¬ 
merce, Subject to the Jurisdiction of the Interstate Com¬ 
merce Commission Under Part I of the Interstate Com¬ 
merce Act. 

A reading of the opinion of the District Court in this case 
(R. 38) will show that the trial judge decided the case 
upon the assumption that the appellant is not a railroad 
but rather a bus line. The judgment of the trial court 
is predicated entirely upon this premise. In its opinion 
the trial court said: 

“In the opinion of the Court this line operated by 
this defendant, the Arlington and Fairfax Auto Rail¬ 
road Company, is not a railroad as used in the ordi¬ 
nary meaning of that word, and it is not an electric 
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road in the ordinary usage and meaning of that word, 

» O 7 

and it is essentially a bus line. * * * 

“When you talk about the term ‘pick up and delivery 
service’ as applying to busses I think the term is mis¬ 
used and misplaced * * *” (K. 3S-39). 


It was because the District Court felt that the appellant 
is at present operating a bus line that it held the proposed 
service was not a “pick-up and delivery” service and it 
was also for that reason that the trial court reached the 
conclusion that a certificate of convenience and necessity 
must be had for the proposed service from the Interstate 
Commerce Commission under Part II of that Act (I. e., 
the portion applicable to motor carriers) and also a certifi¬ 
cate from the Public Utilities Commission of the District 
of Columbia under the “Merger Act”. 

If it be shown that the District Court erred in holding 
that the appellant is not a railroad then the judgment of 
the trial court is erroneous, and should be reversed. Ap¬ 
pellant proposes to show that there is no foundation in 
fact or in law for the holding of the District Court that 
the appellant is not a railroad. 

When the record in this case is considered it is difficult 
to understand on what ground the trial court reached the 
conclusion that the appellant is not a railroad. Indeed, 
this conclusion of the trial court is directly in the teeth 
of the holding of this Court on this very question. The 
status of this carrier was determined by this Court in 
United States ex ret. Arlington & Fairfax Auto R. R. Co. 
v. Eigen, 6S App. D. C. 392 (193S). In that case Chief 
Justice Groner, speaking for this Court, said: 


“* * * Appellant is a railroad corporation char¬ 

tered under the Virginia laws and, though located 
wholly in Virginia, is nevertheless engaged in inter¬ 
state commerce as a common carrier. It operates a 
line of railroad some twenty miles in length from the 

2^ 
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town of Fairfax to the town of Rosslvn, which is situ- 
' ate at the District of Columbia line near the Virginia 
end of the Key Bridge. * * * Appellant’s opera- 

1 tions are subject to the jurisdiction of the Interstate 
Commerce Commission under part 1 of the Commerce 
Act, 49 U. S. C. A. § 1 et seq., and appellant ac¬ 
cordingly files regular reports and tariffs with the 
Commission. * * *” 

So also the Interstate Commerce Commission, in proceed¬ 
ings before it, recently held: 

“The applicant [Arlington & Fairfax Auto Railroad 
Company] operates a line of railroad extending from 
Rosslvn to Fairfax, Va., and from Rosslvn to Green 
Valley, Va. It carries passengers, mail and express 
in interstate commerce and files its reports and tariffs 
j as prescribed by us under Part I of the Interstate 
Commerce Act” (R. 25). 

Xot only did the trial court refuse to follow the decisions 
of this Court and of the Interstate Commerce Commission, 
but its judgment and opinion are also contrary to the 
pleadings and undisputed facts in the case. The Capital 
Transit Company alleged in its complaint that “defendant 
Arlington & Fairfax Auto Railroad Company is a corpora¬ 
tion organized under the laws of the State of Virginia, and 
is operating its line of railroad solely within the State 
of Virginia” (R. 3). It was also stipulated between the 
parties as a fact in this case that “the defendant railroad 
company is at present operating a railroad solely in the 
State of Virginia * * •” (R. 46). This stipulation 

was filed at the hearing in the trial court as an agreed 
statement of the facts therein contained. Xot one word 
of evidence was introduced to the contrary. 

But yet the trial court proceeded to hold that the ap¬ 
pellant “is not a railroad”, but rather is “essentially a 
bus line.” It summarily brushed aside the admitted facts 
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embodied in the pleadings and in the stipulation filed in 
the ease; it repudiated the decisions of this Court and of 
the Interstate Commerce Commission. It ignored the 
established law on the subject. 

The appellant is not only a railroad. It is equally clear 
that it is engaged as a common carrier in interstate com¬ 
merce. The Interstate Commerce Commission has recog¬ 
nized this fact for years and during all of that time has 
exercised jurisdiction over the appellant and its predeces¬ 
sors under Part I of the Interstate Commerce Act, which, 
insofar as passenger transportation is concerned, applies 
only to railroads. Obviously if the appellant were not 
engaged in interstate commerce, the Interstate Commerce 
Commission would have no jurisdiction over the appellant. 
'When the nature of the appellant’s business is considered 
there can be no room for doubt on this matter. A major¬ 
ity of the passengers carried on the lines of the appellant 
are traveling on a continuous journey to points outside 
the state of Virginia or have come from points outside 
that state. Many of its passengers ride on ‘‘through 
tickets” purchased from the appellant on points of its 
line in Virginia to points in the District of Columbia, and 
on “through tickets” purchased in the District of Colum¬ 
bia to points in Virginia on the appellant’s line. The ap¬ 
pellant also carries United States mail which has come 
from points all over the world and likewise mail destined 
for points all over the world. The Supreme Court 
has held times without number that such constitutes inter¬ 
state commerce. 

Delinke-Walker Milling Co. v. Bondurant, 257 U. S. 
282, 66 L. Ed. 239 (1921); 

United States v. Union Stock Yard <& Transit Co., 226 
L T . S. 286, 57 L. Ed. 226 (1912); 

Cincinnati, etc. Ry. Co. v. I. C. C., 162 U. S. 184; 40 
L. Ed. 935 (1896). 
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Thus when it is clear that the appellant is a rail¬ 
road engaged in interstate commerce, the situation is quite 
different from that supposed by the trial court. Obviously 
the conclusion of the District Court that the appellant must 
obtain a certificate of convenience and necessity under 
Part II of the Interstate Commerce Act (dealing with 
motor carriers) and also under the Merger Act cannot 
stand when it is evident that its conclusion was based upon 
the erroneous assumption that the appellant “is not a 
railroad”. As appellant is a railroad and as it will be 
shown that its proposed operations in the District of Co¬ 
lumbia will be in the nature of “pick-up and delivery” 
service within its terminal district, no certificate of con¬ 
venience and necessity for the proposed “pick-up and de¬ 
livery” service is required from any regulatory body. This 
will appear from the next section of this argument. 

II. 

The Appellant Need Not Obtain a Certificate of Conven¬ 
ience and Necessity Before it Inaugurates its Proposed 
Service. 

There are only three possible instances in which a certifi¬ 
cate of convenience and necessity is required in cases of this 

kind. A certificate of convenience and necessitv must be 

* 

obtained by a railroad from the Interstate Commerce Com¬ 
mission where a carrier proposes to extend “its line of 
railroad” (U. S. C. A. Title 49, Sec. 1 (18) ). A certificate 
is also required by Part II of the Interstate Commerce Act 
where a common carrier, subject to the provisions of that 
Act, undertakes to engage in a “line haul” motor carrier 
service as distinguished from a “pick up and delivery” 
service (IT. S. C. A. Title 49, Sec. 306). And third a certi¬ 
ficate of convenience and necessity must be obtained from 
thb Public Utilities Commission of the District of Columbia 
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where a “competitive street railway or bus line” is sought 
to be established in the District of Columbia. We will show 
that none of these certificates have any application to this 
appellant and that no certificate or certificates of conveni¬ 
ence and necessity are required. 


A. No provision of Part I of the Interstate Commerce 
Act requires the appellant to obtain a certificate 

OF CONVENIENCE AND NECESSITY FOR ITS PROPOSED SERVICE. 


Inasmuch as the Interstate Commerce Commission has 
definitely decided that the appellant need not obtain a certifi¬ 
cate of convenience and necessity under Part I of that Act, 
there can be no question about that matter in this pro¬ 
ceeding.* 


The Interstate Commerce Commission has uniformly held 
that no certificate is required where a railroad undertakes 
to operate a “pick-up and delivery” service within its 
terminal district. The Commission has alwavs held in 
determining wdiether a certificate of convenience and neces¬ 
sity is necessarv that “an extension of a line of railroad” 

mi mi 

means an extension of the physical tracks of the railroad 
and not a mere extension of its transportation service. 
Thus, in deciding the present case, the Commission simply 
followed its well established rule that where the carrier does 
not propose to extend its physical tracks but merely its 
service, no certificate need be obtained. 


Distinction Between a Physical Terminal and a Termi¬ 
nal District 

Counsel for the appellee, however, have sought to becloud 
the issue by talking about the appellant’s terminal and 
terminal district. These terms are used very loosely by 


• See Arlington & Fairfax Auto R. R. Co.'s Proposed Extension of 
Operation, Finance Docket No. 12046, decided July 6, 193S (R. 25-30). 
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counsel,—apparently without stopping to consider just 
what their relevancy is in the present case and without 
giving them their true legal meaning. At the outset it 
should be observed that the word “terminal’' has several 
legal meanings. A railroad has its physical terminal which 
is the physical end of its line of railroad or of its tracks. In 
the instant case, the physical terminal of the appellant is at 
Rosslyn and will continue to be at Rosslyn even if the ap¬ 
pellant extends its service into the District of Columbia— 
for as the Interstate Commerce Commission has found, the 
appellant will not extend “its line of railroad” or its tracks 
into the District of Columbia. A railroad also has a “real 
terminal” or a “terminal district” which is the territory 
which it actually serves in and around its physical terminal. 
A railroad’s terminal district and its physical terminal are 
not synonomous. For example, the Baltimore & Ohio Rail¬ 
road's physical terminal is at Jersey City, but its terminal 
district includes the New York metropolitan area; and like¬ 
wise in the case at bar, the appellant’s terminal district in¬ 
cludes and always has included the downtown section of the 
District of Columbia, while its physical terminal is at 
Rosslvn. 

Some suggestion has been made that if the appellant 
operated its “pick-up and delivery” service to 4th Street 
and Constitution Avenue that this point would become the 
appellant's terminal and that Rosslyn would become a mere 
intermediate point on the appellant’s line. This is unsound. 
Such an argument confuses a station with a physical term¬ 
inal and also with a terminal district. Railroads frequently 
have what are known as “off-track stations” or stations 
located at points beyond their physical tracks. For instance, 
the Baltimore & Ohio has an “off-track station” at the 
Waldorf-Astoria Hotel in New York City, as well as many 
others in New York City and Brooklyn; but those points are 
not considered terminals nor is Jersey City considered an 
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intermediate point on the line of the Baltimore & Ohio Rail¬ 
road. Xo certificate of convenience and necessity has ever 
been required by the Interstate Commerce Commission for 
establishment of “off-track stations.” In fact, there is 
nothing in the Interstate Commerce Act which requires a 

certificate of convenience and necessitv for the establish- 

« 

ment of a terminal unless it involves the physical extension 
of the tracks of the railroad. 

Downtown Washington is within Appellant’s Terminal 

District. 

The downtown area of the District of Columbia (which is 
the only territory here involved), is plainly within the ap¬ 
pellant’s terminal district. The record in this case is replete 
with uncontradicted evidence to that effect. The record 
shows that the appellant’s life blood is derived from passen¬ 
gers going to and from the downtown area of Washington. 
It appears that 80% of the passengers traveling on the 
appellant’s line are destined to or from Washington, D. C. 
(R. 48). It also appears that the appellant’s predecessors 
were organized and operated for the purpose of transport¬ 
ing persons between Washington, D. C. and points in Arling¬ 
ton and Fairfax Counties, Virginia, and that the appellant 
could not exist without District of Columbia passenger 
traffic, and that it has always existed for that purpose. 
(R. 49). The record also shows that many of the appellant's 
passengers purchase “through tickets” at the present time 
on its line to points in the District of Columbia and vice- 
versa, and that those passengers travel by common arrange¬ 
ment to and from the District of Columbia (R. 46). The 
record also shows that appellant’s predecessors actually 
ran into the very heart of downtown Washington for years 
(R. 26). In truth, its predecessors built the railroad from 
Washington to surrounding points in Virginia, and this was 
done pursuant to an Act of Congress passed in 1891. 
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It is also clear from the record that when the appellant’s 
predecessor was forced to give up the use of its tracks 
in the District of Columbia by reason of a governmental 
building program, the predecessor found it necessary in 
order to satisfy public demand to provide a service whereby 
its patrons could reach Washington by means of transfer 
to bus at Clarendon and Hatfield (R. 26, 46). These plain 
facts show conclusively, we believe, that downtown Wash¬ 
ington is within the appellant’s terminal district. Indeed, 
the vice-president and comptroller of the Capital Transit 
Company in effect admitted this situation when he esti¬ 
mated in his testimony that if the appellant were permitted 
to conduct its proposed operations in the District of Colum¬ 
bia, the Capital Transit Company would lose revenue ap¬ 
proximating $20,000 a year, because persons now riding the 
appellant's vehicles would continue to ride them to their 
real destination ( i . e. downtown Washington) (See R. 50- 
52). 

As a matter of fact even the present physical terminal 
of the appellant railroad is under the jurisdiction of 
the Commissioners of the District of Columbia. This 


terminal, as appears from the map on page 69 of the 
record, would seem to be within the boundaries of the 
United States reservation, ceded to the Federal Govern¬ 


ment by the State of Virginia and forming a part of the 
abutments of the Key Bridge. This property is under the 


jurisdiction of the Commissioners of the District of Co¬ 


lumbia (See District of Columbia Code, Title 12, Sec. 60), 


and the Rosslyn station of the appellant is held under lease 
from the Commissioners of the District of Columbia (R. 


53-56). Incidentally it may be noted that the lease de¬ 


scribes this property as a “railway terminal*’ (R. 55). 

We also wish to call attention to the fact that the Capital 
Transit Company has not offered one word of testimony 


in an effort to show that downtown Washington is not 
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within appellant’s terminal district, or in any way attempted 
to contradict the appellant's testimony on this question. 
That downtown Washington is within the appellant’s termi¬ 
nal district, therefore, stands as an undisputed fact in this 
record. There is, we submit, no escape from the propo¬ 
sition that downtown Washington traffic is the very heart 
and soul of this appellant's business. It is within the ap¬ 
pellant’s terminal district. 

There is nothing novel about the proposed service of the 
appellant. Railroads have maintained “pick-up and deliv¬ 
ers” service for more than fiftv rears. The Baltimore & 
Ohio Railroad, as previously stated, has engaged in this 
very practice since 1930 with respect to passenger traffic 
to and from Xew York City. It is common knowledge that 
the Baltimore & Ohio operates its “pick-up and delivery” 
service on fixed schedules, and over designated routes, to 
and from a number of points in downtown Xew York and 
Brooklvn, although its tracks end on the Xew Jersov shore. 
The Baltimore & Ohio Railroad has never obtained a certifi¬ 
cate of convenience and necessity for this service from the 
Interstate Commerce Commission either under Part I or 
Part II of the Act, or from any other regulatory body. The 
Baltimore & Ohio Railroad has alwavs filed tariffs for this 
service under Part I of the Act as a railroad and not under 
Part II as a motor carrier. And in like manner the appel¬ 
lant in the present case has filed a tariff under Part I for 
its proposed service, and that tariff is now effective (R. 
34-37). 

The fact that the Interstate Commerce Commission has 

allowed the appellant’s tariff to become effective clearly 

shows that the Commission does not consider it necessarv 

* 

for the appellant to obtain a certificate of convenience and 
necessity under either Part I or Part II of the Act. The 
truth of that statement is at once apparent when it is con¬ 
sidered that it is the duty of the Interstate Commerce Com- 
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mission under the Act to suspend on its own motion any 
tariff schedule filed, when such schedule prirna facie seems 
to involve illegality in any aspect. 

It should also be pointed out that the Baltimore & Ohio 
Railroad has from time to time added new stations and ter¬ 
ritory to that which it previously served in New York 
Citv without obtaining anv authorization whatever from 
the Interstate Commerce Commission. As a matter of fact, 
the Baltimore & Ohio Railroad only recently (April 25, 
1937) extended the territory which it had previously served 
in downtown Xew York and established a new station for 
that purpose at Rockefeller Center. The Baltimore & Ohio 
Railroad did not obtain a certificate from the Interstate 
Commerce Commission, either under Part I or Part II, 
for this extension of its “pick-up and delivery” service. 

The “pick-up and delivery” of passengers by the Balti¬ 
more & Ohio in Xew York is an absolute parallel of the 
service proposed by the appellant in the District of Colum¬ 
bia. The appellant proposes to “deliver” its own passen¬ 
gers into the District of Columbia, and to “pick-up” pas¬ 
sengers in the District of Columbia who are destined for 
points on its line in Virginia, just as the B. & 0. does in 
Xew York City and Brooklyn. The same type of service is 
also carried on by a number of railroads from East St. 
Louis, Illinois, into St. Louis, Missouri, and from Oakland, 
California, into San Francisco, as well as at numerous other 
points throughout the country. In all of these cases rail¬ 
roads subject to Part I of the Act carry on their “pickup 
and delivery” service for passengers and freight without 
obtaining a certificate of convenience and necessity. 

It is impossible, we submit, to find any legal distinction 
between the services performed by the railroads in the situa¬ 
tions mentioned above and that proposed in the case at bar. 
The mere fact that the appellant will use the same vehicles 
in its proposed service, whereas, in the case of the Balti- 
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more & Ohio the passengers immediately transfer from the 
train to the Baltimore & Ohio bus on the station platform, 
certainly is of no legal significance. Indeed, the Pennsyl¬ 
vania Railroad Company transports the very same vehicles 
to the Xew York shore, although its tracks physically end 
on the Xew Jersey shore. Yet the Circuit Court of Appeals 
for the Third Circuit said that that fact was of no conse¬ 
quence and that no certificate was required from the Inter¬ 
state Commerce Commission for such a service. (New 
York Dork By. v. Pennsylvania R. Co., 62 F. (2d) 1010, cer¬ 
tiorari denied 2S9 U. S. 730; 77 L. Ed. 1495 (1933).) 

The authorities are entirely clear, we submit, that the 
applicant is not required to obtain a certificate of conven¬ 
ience and necessity for its proposed service by reason of 
any provision of Part I of the Interstate Commerce Act. 

B. Thkrf. is nothing in Part II of the Interstate Com¬ 
merce Act which requires the appellant to obtain 
a certificate of convenience and necessity from the 
Interstate Commerce Commission. 

The Motor Carrier Act of 1935, or Part II, as it has been 
previously referred to herein, does not require the appellant 
to obtain a certificate of convenience and necessity before 
it can operate a “pick-up and delivery” service in the Dis¬ 
trict of Columbia. Part II of the Act only applies to such 
common carriers bv motor vehicles as were not embraced in 
or subject to the jurisdiction of the Interstate Commerce 
Commission under Part I of the Act. Such is the plain 
meaning of Section 203 (a) (14) of Part II in providing 
that: 

“The term ‘common carrier bv motor vehicle’ means 
any person who or which undertakes, whether directly 
or by a lease or any other arrangement, to transport 
passengers or property, or any class or classes of prop¬ 
erty, for the general public in interstate or foreign com- 
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merce by motor vehicle for compensation, whether over 
regular or irregular routes, including such motor ve¬ 
hicle operations of carriers by rail or water, and of 
express or forwarding companies, except to the extent 
that these operations are subject to the provisions of 
chapter 1 of this title (Part I).’’ 

The legislative history of the Motor Carrier Act also 
demonstrates that this is just what Congress meant. In dis¬ 
missing this question Senator Wheeler, chairman of the com¬ 
mittee having the bill in charge, said (79 Cong. Record, 
5651): 

“* * * ‘The term‘common carrier by motor ve¬ 

hicle’ includes both regular and irregular route oper¬ 
ators and embraces the motor vehicle operations of rail, 
water, express, and forwarding companies, except to 
the extent that these operations are subject to the pro¬ 
visions of Part I.’ ” 

It is striking that the words “pick-up and delivery” serv¬ 
ice are not to be found in Part II of the Act. If Congress 
had intended to require a certificate of convenience and 
necessity for such a service, doubtless it would have said so 
in unmistakable terms, for “pick-up and delivery” service 
\Vas widespread and well known at the time of the passage 
of the Motor Carrier Act. It must be assumed that Con¬ 
gress passed the Motor Carrier Act with knowledge of this 
fact and with knowledge of the fact that both the courts and 

the Interstate Commerce Commission have alwavs held that 

* 

no certificate of convenience and necessity is required of a 
railroad under Part I before it can operate a “pick-up and 
delivery” service within its terminal district. Congress' 
failure to require such a certificate in Part II of the Act con¬ 
stitutes the strongest evidence that such was not its intent. 

Part II does not apply, we submit, to a “pick-up and de¬ 
livery” service for, as we have already seen, this service 
was and is subject to the jurisdiction of the Interstate Com- 
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merce Commission under Part I. This matter has been 
settled beyond question by the recent case of American 
Trucking Associations v. United States. 17 Fed. Supp. 655 
(1936). There suit was brought by the American Trucking 
Associations to set aside certain orders of the Interstate 
Commerce Commission making effective tariffs filed by a 
number of railroads for “pick-up and delivery” service 
at various points throughout the country. The Trucking 
Associations contended that the orders of the Interstate 
Commerce Commission were unlawful and in violation of the 
Motor Carrier Act because none of the railroads had ob¬ 
tained a certificate of convenience and necessity for such 
service. The Court held that no certificate of convenience 
and necessity was necessary for the service, saying: 

“Plaintiff insists that this construction of the proviso 
is wrong because, even granting the decisions of the 
Commission and of the courts do hold that pick-up and 
delivery service is subject to part I of the act, because 
such service constitutes ‘terminal facilities and trans¬ 
portation,’ the courts and the Commission have also 
held that this particular service is not subject to the pro¬ 
visions of section 1 (18) of part I of the act (49 U. S. 
C. A. §1 (IS)), which requires a carrier seeking to 
extend its line of railroad to obtain a certificate of con¬ 
venience and necessity-—and hence that bv the use of 

•> • 

the words ‘to the extent that these operations are sub¬ 
ject to the provisions of Part I (chapter 1 of this title) ’ 
Congress meant that, to the extent that the operations 
are not subject to the provisions of part I, they are 
included in and covered bv the provisions of section 
206 (a) of part 2 (49 U.‘ S. C. A. §306 (a)). In 
other words that, since the courts and the Commission 
have held railroad operation of motor truck terminal 
service subject to part I of the act only to the extent 
that it constitutes terminal facilities and transportation 
and have also held it is not subject to the provisions of 
section 1 (18) of part I of the act requiring a certificate 
of public convenience, it is therefore to that extent not 
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subject to the provisions of part I, from which it fol¬ 
lows that the exception in section 203 (a) (14) is not 
applicable. But we are unable to follow this argument 
or agree in the conclusion. 

*#*•** • 

“* * * In this view we are of opinion that the 

correct interpretation of section 203 (a) (14) is that 
everv interstate common carrier bv motor vehicle, includ- 
ing carriers by rail or water, shall first obtain a certifi¬ 
cate of public convenience and necessity—except to the 
extent that such motor vehicle transportation was then 
subject to the jurisdiction of the Commission under the 
original act. * # 

This decision affirmed the conclusions reached bv the 

* 

Interstate Commerce Commission in Pick-Up and Deliv¬ 
ery in Official Territory , 21S I. C. C. 441 (1936). On the 
question of whether a certificate of convenience and neces¬ 
sity is required for such a service, the Interstate Com¬ 
merce Commission said: 

•‘Most of the protestants concede that pick-up and 
deliverv service for railroad freight bv motor vehicles 
is not essentially unlawful, but thev contend that the 
statutory provisions governing the establishment of 
such service are contained in the Motor Carrier Act 
and that, as respondents have failed to comply with 
these provisions, the present and proposed pick-up and 
delivery service must be found unlawful. Although 
it appears that protestants entertain different views 
as to the applicability of some of the provisions of the 
Motor Carrier Act, they are in general agreement that, 
before providing the service, a rail carrier must se¬ 
cure or apply for a certificate of public convenience 
and necessity as a common carrier bv motor vehicle 

m m 

under section 206 of the Motor Carrier Act. So far as 
the record shows, no respondent class I carrier has 
made such an application, and respondents contend 
that they are not required to do so. 
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“The term ‘common carrier by motor vehicle’ is 
defined in section 203(a) (14) as meaning—any per¬ 
son who or which undertakes, whether direetlv or bv 
a lease or any other arrangement, to transport pas¬ 
sengers or property, or any class or classes of prop¬ 
erty, for the general public in interstate or foreign 
commerce by motor vehicle for compensation, whether 
over regular or irregular routes, including such motor 
vehicle operations of carriers by rail or water, and of 
express or forwarding companies, except to the extent 
that these operations are subject to the provisions of 
part I. 

“In the foregoing language there is clearly ex¬ 
pressed an intention to exclude the motor-vehicle op¬ 
erations of rail carriers from the definition of a com¬ 
mon carrier by motor vehicle to the extent that these 
operations are subject to the provisions of the Inter¬ 
state Commerce Act. In making this exception Con¬ 
gress may be presumed to have legislated with knowl¬ 
edge of the court decisions previously mentioned, hold¬ 
ing that pick-up and delivery service is within the 
meaning of ‘transportation’ as defined in section 1(3) 
of the Interstate Commerce Act, as well as with knowl¬ 
edge of our own administrative findings to the effect 
that, while railroad terminal service bv motortruck 
was subject to regulation under the Interstate Com¬ 
merce Act, the use of motortrucks by railroads in line- 
haul service was not subject to that act. United States 
v. Bailey, 9 Peters 238, 255; National Lead Co. v. 
United States, 252 U. S. 140, 147.” 


In considering this question it should be borne in mind 
that the appellant’s proposed service is a “pick-up and 
delivery” service and not a “line-haul” service. A “line- 
haul” service is one between two cities which are not in 
the same terminal area or are not in the same metropoli¬ 
tan zone. A “pick-up and delivery” service is confined 
to operations in the same terminal or metropolitan area. 
Where cities are in the same metropolitan area («. e., com- 
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mercially a part of each other) as, for example, Jersey 
City, Xew Jersey, and Xew York City, or East St. Louis, 
Illinois, and St. Louis, Missouri, they are in the same termi¬ 
nal area and the collection and delivery of passengers or 
freight within such area is a “pick-up and delivery” service 
and not a “line-haul”. This distinction was noted by the 
Court in American Trucking Associations v. United States, 
17 Fed. Supp. 655. There it was pointed out that a “pick¬ 
up and delivery" service is a transportation service within 
the carrier's terminal district, whereas a “line-haul” serv¬ 
ice is an “inter-citv” service or a service between two 

% 

cities which are not in the same metropolitan or terminal 

area. It is for this reason that the operations of the 

Pennsylvania Railroad and the Baltimore & Ohio Railroad 

from Jersev Citv to Xew York are held to constitute a 
* * 

“pick-up and delivery” service and not a “line-haul” be¬ 
cause such operations, although inter-city, are within the 
same terminal or metropolitan district. 

We submit, therefore, that since the appellant only pro¬ 
poses to inaugurate a “pick-up and delivery” service, and 
that since it is a railroad subject to the jurisdiction of the 
Interstate Commerce Commission under Part I of the Act, 
it is unnecessary for the appellant to obtain a certificate 
from the Interstate Commerce Commission under Part II. 


C. Appellant does not have to obtain a certificate of 

CONVENIENCE AND NECESSITY FROM THE PUBLIC UTILI¬ 
TIES Commission of the District of Columbia before 

IT CAN ENGAGE IN A “PICK-UP AND DELIVERY” SERVICE IN 

the District of Columbia. 

! The appellee contends that not only must the appellant 
obtain a certificate of convenience and necessity from the 
Interstate Commerce Commission under Part II, which 
we submit, as pointed out above, is unnecessary, but also 
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contends that the appellant must obtain a certificate of 
convenience and necessity from the Public Utilities Com¬ 
mission of the District of Columbia by virtue of Section 4 
of the so-called “Merger Act”. This contention is base¬ 
less. Section 4 of the Joint Resolution or “Merger Act” 
is as follows: 

“No competitive street railway or bus line, that is 
bus or railway line for the transportation of pas¬ 
sengers of the character which runs over a given route 
on a fixed schedule, shall be established without the 
prior issuance of a certificate by the Public Utilities 
Commission of the District of Columbia to the effect 
that the competitive line is necessary for the conveni¬ 
ence of the public”. 


This Joint Resolution is not applicable in the present 
case for a number of reasons. In the first place the Joint 
Resolution does not cover or apply to the present appel¬ 
lant. The Resolution states that “No competitive sired 
raihcay or bus line * * * shall be established without the 
prior issuance of a certificate” from the Commission. But 
the present appellant is not a “street railway” or a “bus 
line ”—it is a railroad. Nor does the appellant propose to 
establish a “street railway” or a “bus line”, but rather it 
proposes to establish a “pick-up and delivery” service or 
a “terminal” service in connection with its present opera¬ 
tions. Furthermore, the appellant is not and will not be, 
under its proposed service, a “competitive” carrier within 
the meaning of the Joint Resolution, as the appellant only 
proposes to engage in an interstate business in the District 
of Columbia—it will do no local business. Clearly such an 
interstate business cannot be held to be in any legal sense 
in competition with a carrier engaged in local business. 

The Joint Resolution obviously only applies to competi¬ 
tion between local carriers—for the Public Utilities Com¬ 
mission of the District of Columbia has no jurisdiction over 
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interstate carriers doing an interstate business in the Dis¬ 
trict of Columbia, except with respect to safety, routing, 
etc. It would violate every principle of statutory construc¬ 
tion, as well as constitutional law, to hold that the Joint Reso¬ 
lution applies to a carrier engaged in an interstate busi¬ 
ness in the District of Columbia. Such a construction would 
also be contrary to the provisions of Part I and Part II of 
the Interstate Commerce Act which have invested the In¬ 
terstate Commerce Commission with the exclusive control 
and jurisdiction of all interstate carriers. 

Another compelling reason why the Joint Resolution can¬ 
not be held to apply to the instant situation is found in the 
fact that the resolution would be unconstitutional if ap¬ 
plied to an interstate carrier. It is an elementary principle 
of constitutional law that no burden or obstruction mav be 
placed in the path of legitimate interstate commerce. In 
dealing with this very question the Supreme Court has held 
that a state legislature may not require a certificate of con¬ 
venience and necessity from an interstate carrier because 
such a requirement constitutes a burden on interstate com¬ 
merce. It is likewise well settled that when Congress legis¬ 
lates with respect to the District of Columbia it acts as 
any other state legislature and that it is subject to the same 
constitutional inhibitions as are state legislatures. Thus, 
in passing the Joint Resolution here involved Congress was 
acting in the same capacity as a state legislature and cannot, 
when so acting, place a burden on interstate commerce. 
This very problem was considered recently by the District 
Court of the United States for the District of Columbia in 
the case of District Grocery Stores , Inc., v. District of Co- 
htmbia, 66 Washington Law Reporter 619, decided July 21, 
1938. In that case the problem before the court was 
whether the District of Columbia business privilege tax 
constituted a burden on interstate commerce. The court 
held that it was and that the statute was therefore uncon- 
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stitutional because Congress is subject to the same constitu¬ 
tional standards as a state legislature when legislating for 
the District of Columbia. The Court said: 

“There may be some question whether the District 
of Columbia is a state within the meaning of the pro¬ 
vision of the Constitution giving Congress the power 
to regulate commerce between the states, but in the case 
of Stoatcnbiirgh v. Hen-nick, 129 U. S. 141, the Supreme 
Court apparently assumed that commerce between the 
District of Columbia and one of the states came within 
that provision of the Constitution. That the question 
was raised is shown by the dissenting opinion of Justice 
Miller who dissented on the ground that such commerce 
was not commerce ‘among the several states’ ’’. 

#«**••# 

“Upon the whole and especially in view of the lan¬ 
guage of the Court of Appeals above cited, I am of 
the opinion that Congress has no power to lay the 
burden upon interstate commerce.’’ 

And on this same question this Court in Potomac Electric 
Power Co. v. Hazen , 67 App. D. C. 161, referring to a tax 
for the support of the District government, said: 

“The appellees insist that the tax is a franchise 
tax, measured by gross earnings and not a tax upon 
gross earnings. They concede, as of course they must, 
that a tax on gross earnings derived from interstate 
commerce is a burden on that commerce, and repugnant 
to the commerce clause.’’ 

Thus it is clear that since Congress is subject to the 
same test as a state legislature when legislating for the 
District of Columbia, and since a state legislature has no 
power to require a certificate of convenience and necessity 
from a carrier engaged in interstate commerce, the Joint 
Resolution would be unconstitutional if it were construed 
to apply in the case at bar. 
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It is of course fundamental that where a statute is sus¬ 
ceptible of a constitutional construction and also of an 
unconstitutional one, the courts always adopt the construc¬ 
tion which permits constitutional application. 

National Labor Relations Board v. Jones (0 Laughlin 
Sales Corporation , 301 U. S. 1, 81 Law Ed. S93 
(1937); 

Federal Trade Commission r. American Tobacco Co., 
264 U. S. 298, 307 (1924); 

Blodgett v. Holden. 275 U. S. 142, 148 (1927). 

So. in the case at bar, the Joint Resolution is clearly 
constitutional as applied to carriers engaged in local busi¬ 
ness, and it is equally unconstitutional as applied to car¬ 
riers engaged in interstate business. The Resolution there¬ 
fore should only be construed as having application to local 
carriers. In the face of these well settled principles, it is 
idle, we submit, to contend that the Joint Resolution has 
any bearing whatever in the present case. 

From what has been said it is evident that there is 
nothing in Part I or Part II of the Interstate Commerce 
Act or in the Joint Resolution which requires the appellant 
to obtain a certificate of convenience and necessity for its 
proposed service. Xor is there anything in the common 
law which requires that the appellant obtain such a cer¬ 
tificate or which makes convenience and necessity a rele¬ 
vant issue in this case. Certificates of convenience and 
necessity are purely creatures of statute law, and in the 
absence of an applicable statute requiring a certificate that 
question is wholly immaterial. The Circuit Court of Ap¬ 
peals for the Third Circuit passed on this very problem 
in New York Dock Railway v. Pennsylvania Railroad Com¬ 
pany. 62 Fed. (2d) 1010, certiorari denied, 289 U. S. 750. 
In that case the Court held that a certificate of convenience 
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and necessity was only required where some statute ex¬ 
pressly so provides; the Court saying (p. 1012): 

“There is no secret or deception in what the rail¬ 
road company is trying to do. It, avowedly, is trying 
to meet motor truck competition which has an ad¬ 
vantage over rail transportation in the store door re¬ 
ceipt and delivery of freight. It does not intend to 
invade new territory by extending its line of tracks or 
expanding its lighterage facilities, the equivalent of 
tracks, a foot beyond their present termini, or by estab¬ 
lishing new terminals, but intends by its proposed prac¬ 
tice of co-ordinating rail transportation and truck 
service to reach its patrons, present and prospective, 
within New York City—territory into which it now 
enters and which it now serves—by delivering and re¬ 
ceiving at their doors freight which it has transported 
or is about to transport over its rails and thereby hold 
to itself the traffic which it still has and, if it can, take 
traffic from competing truck carriers along the high¬ 
ways and of course, take local traffic from the com¬ 
plainant. If the service should be successful someone 
will inevitably be hurt. That is one of the inescapable 
consequences of competition, even when lawfully prac¬ 
ticed. Yet, while there is nothing wicked or unlawful 
in competition per se, the question remains whether 
the railroad company can lawfully compete for traffic 
in this way. The answer to that question is to be found 
in the law by which the railroad company’s activities 
are limited and regulated, the applicable provisions 
in this instance being Interstate Commerce Act, supra, 
Section 1, paragraphs 3, 18-22 (49 U. S. C. A. § 1 (3, 
18-22)).” 

Likewise in Busk v. Kuykendall, 267 U. S. 307; 69 Law Ed. 
623 (1925) the Supreme Court held that a statute requiring 
a certificate of convenience and necessity from an inter¬ 
state carrier was unconstitutional. In discussing the lan- 
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guage and purpose ot‘ such a certificate the Court said (p. 
315): 


. i * 


' * The provision here in question is of a dif¬ 

ferent character. Its primary purpose is not regula¬ 
tion with a view to safety or to conservation of the 
highways, but the prohibition of competition. It de¬ 
termines not the manner of use but the persons by 
whom the highwavs mav be used.'” 


It has also been suggested that unless a certificate of 
convenience and necessity is required for a service such as 
is proposed here, there will be a field of interstate trans¬ 
portation uncontrolled by public authorities. This is not 
the case. The same contention was made in American 
Trucking Associations v. United States. 17 Fed. Supp. 655 
(1936), and in X etc York Dock Rg v. Pa. R. Co.. 62 F. (2d) 
1010 (1933), writ of certiorari denied 2S9 U. S. 750 (1933). 
In the latter case Judge Woolsev stated (62 F. (2d) 1014) 
that the service proposed would fall within the jurisdic¬ 
tion of the Interstate Commerce Commission “with respect 
to tariffs to be charged.” In the American Trucking As¬ 
sociations case Judge Groner pointed out (17 Fed. 
Supp. 657) that the “railroad operation of a pick-up and 
delivery service by motor truck is a transportation service 
subject to the jurisdiction of the Commission (i. e., Inter¬ 
state Commerce Commission) under the provisions of the 
Interstate Commerce law now known as Part I of that Act.” 
So, in the case at bar, the route over which the appellant will 
operate in the District of Columbia is designated by the 
Public Utilities Commission, and the appellant is required 
to subject itself to the jurisdiction of the Interstate Com¬ 
merce Commission with respect to tariffs to be filed, safety 
requirements, and in all other respects as fully as any other 
common carrier in the District of Columbia. 

The operations proposed by the appellant within the Dis¬ 
trict of Columbia also will be subject to the jurisdiction of 
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the Public Utilities Commission of the District of Columbia 
by virtue of the provisions of Title 26, Section 11 of the Dis¬ 
trict of Columbia Code (1929) and by virtue of the jurisdic¬ 
tion vested in that Commission under the Act of February 
27, 1931, with respect to regulations of the appellant's 
schedules, loading and unloading, location of stops, plat¬ 
forms, loading zones, markings and otherwise. The statutes 
are ample to regulate and control the operations of the ap¬ 
pellant within the District of Columbia to safeguard and 
protect the public. 


Conclusion. 

The appellant respectfully submits that the District Court 
erred in granting a permanent injunction in this case since 
it is clear that the appellant is a railroad; that its proposed 
service is a “pick-up and delivery” service: that no cer¬ 
tificate of convenience and necessity need be obtained from 
the Interstate Commerce Commission or the Public Utilities 
Commission for the proposed service; and that, therefore, 
the judgment of the lower court should be reversed. 

Respectfully submitted, 

Edmund D. Campbell, 
Franklin K. Lane, 
Attorneys for Appellant. 

Douglas, Obear & Campbell, 

Of Counsel. 
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WLnitzti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


April Term, 1939. 
Xo. 7357. 


Arlington <Sc Fairfax Auto Railroad Company, a Cor¬ 
poration, Appellant, 

v. 

Capital Transit Company, a Corporation, Riley E. 
Elgkn, Richmond B. Kf.ecii. and David McCoach, 
Constituting the Public Utilities Commission of 
the District of Columbia, et al. 


BRIEF ON BEHALF OF CAPITAL TRANSIT CO., 

APPELLEE. 


STATEMENT OF THE CASE. 

The appellant has correctly stated that it has ap¬ 
peared in this Court once before in connection with 
this matter in U. S. Ex Rel Arlington <£ Fairfax Auto 
Railroad Company v. Riley E. Eigen , et al., the 
decision of the Court being reported in 68 App. D. C. 
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392, 98 Fed. (2d) 2G4. That case originally arose out 
of the application by this appellant to the Public Util¬ 
ities Commission of the District of Columbia for the 
fixing of a route over which it might conduct the same 
operations as are here and now sought under the guise 
of “pick-up and delivery” within the appellant’s so- 
called terminal district. The Public Utilities Commis¬ 
sion denied the former application and the appellant 
sought from the United States District Court for the 
District of Columbia a writ of mandamus to compel 
tin* Commission to designate the route. The District 
Court denied the writ in an opinion in which it said: 

“The Commission declined to designate a route 
within the District until the relator should obtain 
a certificate of public necessity and convenience 
from the Interstate Commerce Commission. The 
relator contends that no such certificate is re¬ 
quired by the Interstate Commerce Act, that it is 
a railroad within the meaning of Part I of the 
act, that its terminus is already within the metro¬ 
politan terminal area of the District, and that it 
is seeking only the right to a ‘pick-up and delivery 
service', for which no certificate of convenience 
and necessity is required of railroads. 

“As a matter of fact, however, the terminus of 
the relator is at the District Line and what it is 
seeking is to extend that line, although not, it is 
true, by means of rails, into the District by means 
of through service upon the same coaches used in 
its transportation within the State of Virginia. 
It claims that it does not come within the provi¬ 
sions of part II of the act referred to which gov¬ 
erns traffic by motor buses, because it is a railroad 
in Virginia. 

“I do not think that relator by use of convey¬ 
ances of the hybrid type used by it, where passen¬ 
gers will be carried in the same coaches from 
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points in Virginia to points in the District, can 
avoid the necessity of a certificate of public con¬ 
venience and necessity, by operating as a railroad 
up to the District Line and then as a motor carrier 
over the line into the District. 

“This is not a situation where the carrier al¬ 
ready has a station in the District and seeks to 
extend its transportation by a pick-up and deliv- 

erv service within the territorv in which it alreadv 
• » * 

has a terminus, but the carrier is endeavoring to 
avoid the necessity of obtaining the certificate that 
would be required were it as a railroad seeking to 
extend its tracks into the District or as a motor 
bus carrier seeking to extend its carriage by motor 
bus. I do not think that this can be done, and in 
my opinion the Commission was justified in its 
refusal to grant the relief sought by the relator.” 
(Reported in Annual Report, P. V. (’. of I). (’. 

1937. p. 27.) 

From that judgment the plaintiff (this appellant) ap¬ 
pealed to this Court. 

This Court affirmed the decision of the Trial Court 
denying a writ of mandamus; refusing to pass upon 
the factual question as to whether or not the proposed 
service of the applicant was a “pick-up and delivery” 
service. That question of fart has now been deter¬ 
mined hij the decision of the Trial Court from which 
this appeal is taken and it is decided against the con¬ 
tention of the appellant. 

Appellant has quoted certain preliminary matter 
from the opinion of this Court in the prior case but 
the quoted matter does not embrace the essence of the 
opinion which we respectfully submit is decisive of 
the question now before the Court in view of the above 
finding of fact by the Trial Court that (R. 42): 

“The said defendant has no station in the Dis¬ 
trict of Columbia and the operation proposed to 
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bo conducted by it is not ‘pick up and delivery 

service’ within anv territorv in which it alreadv 

• • • 

has a terminus.” 

This Court in its previous opinion (supra) said: 

“On this appeal the single question is, whether 
or not appellant must obtain a certificate under 
the provisions of either Part I or Part IT of the 
Interstate Commerce Act before it can begin the 
proposed service, and the answer to the question, 
as we think, depends upon whether or not the city 
of Washington—which now embraces the whole of 
the District of Columbia—is within and is a part 
of appellant's terminal district. Or, stated some¬ 
what differently, whether appellant's proposed 
operation is a line-haul service or a terminal ser¬ 
vice. 

# * <* 

“The proposed new service which appellant 
wishes to establish is not, however, a change of 
method but is a new service. Appellant would 
cross a state line into the District of Columbia, 
into an area it does not now directly serve, and 
render a service which it has not hitherto pro¬ 
vided, in the proposed manner or otherwise. * * * 
“Pick-up and delivery service, as an accessorial 
terminal service, may not be given indiscrimi¬ 
nately at the wish of the carrier but must be con¬ 
fined within that area which properly constitutes 
the carrier's terminal district. * * * 

“We have nothing here in the way of evidence 
to aid us in reaching a decision. The case was de¬ 
cided on bill and answer. * * * It is enough to 
say that appellant merely contends that it is en¬ 
titled to give pick-up and delivery service as a 
part of its terminal service. The assumed prem¬ 
ise is that the service will be terminal service. But 
nothing is shown from which this follows, except 
the fact that appellant's present terminal abuts 


the boundary line between Virginia and the Dis¬ 
trict of Columbia. * * The question of what 
constitutes a terminal district is so largely one of 
fact and so far involves consideration calling for 
the expert knowledge in technical matters of 
transportation, that we are convinced appellant 
should pursue its remedy before the Commerce 
Commission rather than before the courts.” 

Subsequent to the above decision of this Court the 
appellant tiled its application with the Interstate Com¬ 
merce Commission seeking a certificate of convenience 
and necessity from that Commission under Part 1 of 
the Interstate Commerce Act authorizing the proposed 
service in the District of Columbia; at the same time 
admitting that the Interstate Commerce Commission 
had no jurisdicion to grant a certificate under Part I 
(K. lb, 27). The applicant did not seek from the In¬ 
terstate Commerce Commission a ruling as to whether 

a certificate of convenience and necessitv from that 

% 

Commission was required for its proposed operations 
either under Part I or Part II of the Act, the latter 
being the Motor Carrier Act, 1935, and the Interstate 
Commerce Commission did not pass upon that ques¬ 
tion and emphatically did not hold that no such certifi¬ 
cate was necessary but did very significantly say 

“It appears that the proposal of the applicant 
to operate its vehicles into the District of Colum¬ 
bia over the city streets without extending its 
rails is not an extension of a line of railroad as 
contemplated by the section of the act under which 
the application is filed, but Is In the nature of an 
extension of transportation service by bus. "We 
express no opinion as to whether the proposed bus 
operation is within the terminal area of the ap¬ 
plicant and otherwise falls within the purview of 
Part 1 of the act.” (K. 29) (Italics supplied) 
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The Commission dismissed this petition expressly and 
solely upon the ground of its findings that the pro¬ 
posed extension of the operation by means of auto- 
railer cars into the District of Columbia 

“is not an extension of a line of railroad within 
the meaning of Section 1(18) of the Interstate 
Commerce Act". (R. 29) 


Without then seeking either to have the Interstate 
Commerce Commission pass upon the question which 
the Commission expressly said it was not deciding, 
namely “whether the proposed bus operation is within 
the terminal area of the applicant", or to secure from 
the Interstate Commerce Commission a certificate mi¬ 
ller Part II of the Act for its proposed “extension of 
transportation service by bus" as defined by the Inter¬ 
state Commerce Commission, the applicant went again 
before the Public Utilities Commission of the District 
of Columbia as it had formerly done in 1936 seeking 
again to have that Commission designate a route in 
♦he City of Washington over which it would operate 
its auto-railer buses in a continuation of its service 
from its terminus in Virginia at the south end of the 
Key Bridge to a point at 4th Street and Constitution 
Avenue in the District of Columbia (R. 11). In the 
hearing before the Public Utilities Commission of the 


District of Columbia upon this application it made no 
attempt to prove that its terminal area embraced the 
District of Columbia or the City of Washington or that 
the proposed service was pick-up and delivery service 
within its terminal area, taking the position that the. 
Public Utilities Commission was without jurisdiction 
to determine that fact (R. 12, 52). 


I 


At the final hearing- in the United States District 
Court Tor the District of Columbia upon the appellee's 
bill for an injunction (from the decree of which grant¬ 
ing the permanent injunction this appeal was taken) 
appellant introduced no evidence tending to prove that 
it had ever previously rendered any such service as 
it is now proposing to render either in the proposed 
manner or otherwise. Xor did it show, except by its 
mere contentions, that it is entitled to give pick-up and 
delivery service as a part of its terminal service. As 
said by this Court in its opinion in the former case 
{supra): 


“Tin* assumed premise is that the service will 
be terminal service. Hut nothing is shown from 
which this follows, except the fact that appellant's 
present terminal abuts the boundary line between 
Virginia and the District of Columbia". 


The nearest approach to any testimony tending to 
show that it ever afforded any such terminal facilities 
to its patrons was the evidence that it had transferred 
certain of its passengers from a point on its line in 
the State of Virginia to another carrier, having a cer¬ 
tificate of convenience and necessity for interstate 
operation into the District of Columbia, which certifi¬ 
cated carrier transported them to the terminal of this 
certificated carrier in the District of Columbia over a 
route other than that sought by this applicant from 
the Public Utilities Commission of the District of Co¬ 
lumbia. (R. 46. 4S, 66, 67) Upon this evidence (or 
lack of evidence) the Trial Court found as a fact that 
the proposed operations were not in the nature of 
pick-up and delivery service within the appellant's ter¬ 
minal district. Certainly this Court will not hold on 


8 


this record that the Trial Court was not justified in 
such finding of fact. 

c 1 


Appellant lays great stress u])on the statement of 
the Trial Court in the memorandum of his oral opinion 
to the effect that the line operated by the appellant by 
means of auto buses capable of running both on rails 
and the highways ‘"is not a railroad as used in the ordi¬ 
nary meaning of that word, and it is not an electric 
road in the ordinary usage and meaning of that word. 


and it is essentially a bus line.*' 


Whether it is or is 


not a railroad within the meaning of the Interstate 
Commerce Act with respect to steam railroads, the 


fact is that the Interstate Commerce Commission has 


held that the proposed extension is not an extension of 
a line of railroad but is in the nature of bus transpor¬ 
tation (R. 29) and that Commission has not been asked 
to determine whether such proposed bus transportation 
over a designated route in the District of Columbia 
from a point in Virginia is or is not such bus transpor¬ 
tation as requires a certificate under Part II of the 
Interstate Commerce Act (Motor Carrier Act, 1935). 

It is significant that a predecessor company, having 
the same equipment and largely the same personnel 
and stockholders had sought from the Interstate Com¬ 
merce Commission under Part II such a certificate for 


this identical operation; and when the ruling of the 
Joint Board before whom the application was heard 
was adverse upon the ground that public convenience 
and necessity did not justify the operation, the appli¬ 
cation was withdrawn (R. 11). 

That this proposed operation would not only be in 
competition with the street railway operations of the 
Capital Transit Company from the south end of the 
Key Bridge over and through M Street, Pennsylvania 
Avenue and other streets in the District of Columbia, 


!) 


but would l)o destructively competitive is shown by that 
admitted fact in the record (R. 47, 50, 51, 52); and the 
finding* of fact to that effect by the Trial Court (R. 43): 
and of course it is not denied and could not be denied 
that it would be a 

“bus ■ * line for the transportation of passen¬ 

gers of the character which runs over a given route 
on a fixed schedule". 

The operation of such a line is prohibited by Section 4 
of the Act of Congress known as the Merger Act, with¬ 
out a certificate of public convenience and necessity 
from the Public Utilities Commission of the District of 
Columbia. (R. 12) 


ARGUMENT. 

After a consideration of the record as hereinbefore 
disclosed any extended argument of the applicable law 
as enunciated by the Trial Court in its Conclusions of 
Law (R. 43) would seem to be superfluous. 

I. 

Character of Proposed Operation and Necessity of 
Certificate from the Interstate Commerce Com¬ 
mission. 

That the proposed operations (which as indicated by 
the record and Findings of Fact by the Trial Court are 
not pick-up and delivery service of a railroad within 
its terminal district) cannot be legally conducted with¬ 
out a certificate of convenience and necessity from the 
Interstate Commerce Commission, has been clearly 
ruled by this Court in U. S. Ex Rel Arlington <f* Fair¬ 
fax Auto Railroad Coni pang v. Riley E. El yen, of al.. 
supra. 
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Xeic York Dock lig. v. Pcnnsgl vania R. Co.. (12 F. 
(2d) 1010, and American Trucking Assn. v. CT. ,s’.. IT 
Fed. Sup]). (>55. and the />. <('• 0. Railroad service in 
Xciv York, all of which the appellant relies upon in 
support of its position, were clearly distinguished from 
the situation arising: upon the facts in this case by this 
Court in its former opinion (supra). 

The facts which wore wanting’ in the former decision 
of this Court in order that the Court might have then 
found finally that the appellant was not entitled to the 
designation of the route for which it had applied, are 
now supplied in this record by the Findings of Fact of 
the Trial Court, which Court admittedly had jurisdic¬ 
tion to make such lindings. Indeed there is no ques¬ 
tion that the appellant submitted that question of fact 
to tin* Court without objection as to its jurisdiction. 

If the appellant is relying upon the fact, which was 
testified to in the Trial Court, that it and its predeces¬ 
sors had caused its passengers to be delivered into 
the District of Columbia by transferring them from its 
lines in Virginia to a connecting carrier operating into 
the District of Columbia under a certificate, then we 
respectfully submit that by such an arrangement ap¬ 
pellant did not and cannot acquire any rights which 
would enable it to claim that it thereby is or was per¬ 
forming pick-up and delivery service within its ter¬ 
minal district. 

Ill Xcw England Transportation ('ampang. Common 
Carrier Application: Xo. MC 20250. the Interstate 
Commerce Commission, Division 5. March 27, 1030. 
said in denying part of the application which concerned 
certain routes. 


“We have repeatedly stated that no ‘grandfather* 
rights can be ascribed to applicant so far as con- 
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corns llie* operations of others performed as con¬ 
necting ‘delivering carriers' 

This case also holds that the services performed by 
the delivering carrier (a common carrier in its own 
right) under contract with the railroad did not consti¬ 
tute pick-up and delivery service for the railroad. 

As to the New York Dock case, supra, upon which 
the appellant relies, and which was cited and distin¬ 
guished in the previous opinion of this Court in this 
matter, it is of the utmost importance to realize that 
that case was decided by the Circuit Court of Appeals 
in 1933 prior to the passage of the Motor Carrier Act, 
1935, which for the first time required a certificate of 
public convenience and necessity for interstate bus 
operations. 

Under the 1935 Act, which is Part 11 of the Inter¬ 
state Commerce Act, it is perfectly clear that a certifi¬ 
cate is required for interstate transportation service 
by bus, whereas no such certificate was required in 
1933. 

The case of the B. dk 0. bus service in New York. 
which is cited by the appellant in support of its conten¬ 
tions and with respect to which no ruling of court or 
commission appears ever to have been made, is clearly 
distinguishable from this case and is not at all in point. 
The B. & 0. R. R. Co. had for years been actually de¬ 
livering its own passengers into uptown New York 
Oitv bv its own railroad trains which were run into the 

4 4 

Pennsylvania Station by means of trackage and termi¬ 
nal arrangements with the Pennsylvania Railroad. 
When the B. & 0. was cut off from this method of de¬ 
livering its passengers it substituted the bus service 
which performed and performs essentially the same 
service as did its own trains prior thereto. This bus 
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service is essentially and clearly not a new service but 
the substitution of a new method of performing: essen¬ 
tially the same service; and even if it should be con¬ 
sidered as bus transportation requiring; a certificate 
under Part II of the Interstate Commerce Act (Motor 
Carrier Act, 1935) it would be entitled to such a cer¬ 
tificate under the grandfather clause inasmuch as this 
service was being conducted and performed prior to 
1935. 

When this question was before the United States 
District Court for the District of Columbia in the man¬ 
damus proceeding which subsequently came to this 
Court on appeal and was affirmed, the Trial Court had 
this to say; 

“I do not think that relator by use of convey¬ 
ances of the hybrid type used by it, where passen¬ 
gers will be carried in the same coaches from 
points in Virginia to points in the District, can 
avoid the necessity of a certificate of public con¬ 
venience and necessity, by operating as a railroad 
up to the District line and then as a motor carrier 
over the line into the District. 

“This is not a situation where the carrier al¬ 
ready has a station in the District and seeks to ex¬ 
tend its transportation by a pick-up and delivery 
service within the territory in which it already has 
a terminus, but the carrier is endeavoring to avoid 
the necessity of obtaining the certificate that would 
be required were it as a railroad seeking to extend 
its tracks into the District or as a motor carrier 
seeking to extend its carriage by motor bus. T do 
not think that this can be done, and in my opinion 
the Commission was justified in its refusal to 
grant the relief sought by the relator." 

This Court in its former opinion in this matter said 
that the single question, stated in one way, was 




“whether appellant’s proposed operation is a line- 
haul service or a terminal service.” And this Court 
being an appellate tribunal did not undertake to decide 
that question of fact. The District Court, however, 
having original jurisdiction to decide that fact among 
other disputed factual questions, has now found (R. 
42) that the proposed operation 


“would constitute an extension of its line-haul ser¬ 
vice by bus in and into the District of Columbia 
and the establishment of a new terminal in the 
District of Columbia for motor bus transportation 
within the District of Columbia” 


and this was practically the view of Mr. Justice Bailey 
in the prior case. This finding fully conforms with the 
opinion unmistakably held by this Court in its former 
opinion with respect to this matter. 

II. 

Necessity of Certificate from the Public Utilities Com¬ 
mission of the District of Columbia. 

The Congress of the United States, which has plen¬ 
ary jurisdiction over interstate commerce and the In¬ 
terstate Commerce Commission as well as over local 
commerce within the District of Columbia, has by Sec¬ 
tion 4 of the Joint Resolution of January 14, 1933, 
known as the Merger Act. having reference to the 
operations of the Capital Transit Company within 
the District of Columbia and adjacent states author¬ 
ized by the Act, enunciated the public policy that: 

“Xo competitive street railway or bus line, that 
is, bus or railway line for the transportation of 
passengers of the character which runs over a 
given route on a fixed schedule, shall be estab- 
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lislicd without the* prior issuance of a certificate 
by the Public Utilities Commission of the District 
of Columbia to the effect that the competitive line 
is necessary for the convenience of the public.” 

In this merger legislation Congress had provided for 
a comprehensive system of street railway and bus 
transportation for the entire District of Columbia, 
with the right to extend such operations into adjacent 
states; and in order to safeguard that system from 
destructive competition in the interest of good public 
service, it saw fit to enact the above provision plac¬ 
ing in its creature and agent, the Public Utilities Com¬ 
mission of the District of Columbia, the right and duty 
to determine whether such competitive operations 
would be in the public interest. It is a mere quibble to 
argue that the transportation of passengers from the 
District Line at the south end of the Kev Bridge to 
points within the District of Columbia is not within 
the meaning of this statute but is essentiallv interstate 
commerce not intended to be covered by the Act; and 
that the authoritv granted bv this Act to the Public 
Utilities Commission is an unreasonable infringement 
and burden upon interstate commerce. 

Kven in the case of legislation by a state legislature 
it is not enough that interstate commerce may be af¬ 
fected. The question is whether the proposed opera¬ 
tion is an unreasonable burden upon that Commerce. 

Buck v. Kuykendall . 267 U. S. .407. 69 L. ed. 624. 
627. 

By the Constitution of the United States the Con¬ 
gress has been given the exclusive right to regulate 
interstate commerce. And by the same instrument it 
has the exclusive authority to regulate commerce 


within the District of Columbia. Whatever it can val¬ 
idly do with respect to one it can do with respect to 
the other. It certainly has no less regulatory power 
over common carriers as to intra-D. C. operations than 
a state legislature has over similar intrastate opera¬ 
tions. The right of Congress to require certificates of 
public convenience and necessity for common carrier 
bus operations in interstate commerce for the purpose 
of regulating competition as it has done by the Motor 
Carrier Act, 1935, will not be questioned; nor will the 
right of the States to make such requirements as to 
intra-state operations. Whence then arises the ques¬ 
tion as to the power of Congress to so regulate bus 
operations within the District of Columbia? Indeed it 
has gone no further in Section 4 of the Merger Act 
than it has gone in the Motor Carrier Act, 1935, or 
than many of the States have gone in the regulation 
of intra-state motor bus operations. If the provisions 
of Section 4 of the Merger Act be considered to apply 
to intra-D. 0. operations only, then it is clearly valid 
for the above reasons; and if it is intended to apply to 
interstate operations then it is valid for the same rea¬ 
sons. Since the operations which Congress by this 
Section 4 sought to regulate are predominantly in 
tlie District of Columbia, whether they be interstate 
or intra-D. C., it was only natural and proper that it 
should have chosen its agent, the D. C. Commission, to 
enforce such regulations rather than the Interstate 
Commerce Commission which at that time had not been 
given the jurisdiction over motor carriers subsequently 
provided by the 1935 Act. 

It is, or must be admitted that if the proposed opera¬ 
tions are in the nature of interstate commerce and are 
such as would require a certificate of convenience and 
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necessity from the Interstate Commerce Commission, 
if that Commission had jurisdiction, then that Com¬ 
mission would not he imposing an unreasonable bur¬ 
den upon interstate commerce if it should see fit to 
refuse the certificate upon proper evidence. How then 
can it he said that such refusal is. or would be, such an 
unreasonable burden, when made or imposed by the 
Public Utilities Commission acting upon authority spe¬ 
cially delegated to it by the self-same Congress of the 
United States from which the Interstate Commerce 
Commission derived such authority as it has? 

It is no more of a burden in the one case than in the 
other, the difference being only in the agency through 
which the Congress chooses to exercise its right to 
impose the burden or withhold the privilege. 

In either event it is the Congress which is exercising 
the right to regulate interstate commerce, which has 
been surrendered to it by the States, and its plenary 
power to legislate for the District of Columbia as well. 

As against the requirement of Section 4 of the Mer¬ 
ger Act. which requires a certificate from the Public 
Utilities Commission of the District of Columbia, ap¬ 
pellant rites the case of Hurl; v. A* u ykeu flail , 2(57 U. S. 
.‘107. Of) L. ed. 623. Again we must remember that the 
thing which is inhibited bv the law is an unreasonable 
interference with, or burden upon, interstate com¬ 
merce by a state. 

The right asserted by the appellant to conduct the 
proposed operations in the District of Columbia as a 
so-called “pick-up and delivery'' service within its 
terminal district, because of its claim that it has been 


delivering its passengers into the District of Columbia 
bv means of its transfer arrangements with another 
common carrier having the required certificate, is anal- 
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ogous to the remedial provisions of the Motor Car¬ 
rier Act, 1933, known as the * ‘grandfather clause”; 
and in that aspect (if the appellant were in a position 
to assert any grandfather rights) the case would fall 
by the recent ruling (December 3, 1938) of the United 
States Supreme Court in McDonald v. Thompson. ct 

(il .. - U. S. -, 83 L. ed. 168. That case holds 

that the bus company which had been prior to the 
Motor Carrier Act, 1933, operating in interstate com¬ 
merce in the State of Texas was not entitled to rely 
upon any rights under the grandfather clause of the 
Motor Carrier Act in support of its application to the 


Interstate Commerce Commission for a certificate since 


it had not complied with the State law which required 
a certificate of convenience and necessity from the 
State Commission. 

In this connection both the Public Utilities Commis¬ 
sion of the District of Columbia and the Trial Court 
have held that the provisions of Section 4 of the Mer¬ 
ger Act requiring a certificate of convenience and ne- 
cessitv from the Public Utilities Commission of the 
District of Columbia are applicable and require that 
the appellant obtain such a certificate. 

There has been no intention shown on the part of 
Congress in any legislation which it has passed with 
reference to Part II. or other provisions of the Inter¬ 
state Commerce Act, to repeal the provision of the 
aforesaid Joint Resolution of Conprcss. approved Jan¬ 
uary 14, 1933. Certainly the Motor Carrier Act, 1935, 
does not repeal said provision because it is a well- 
settled rule that repeals by implication are not fa¬ 
vored. See T Yashinpton Rp. it' Klee. Co. v. D. C.. 56 
App. D. C. 134, 10 F. (2d) 999; Henderson's Tobacco. 
11 Wall. 652, 20 L. ed. 235; District of Columbia v. Hut- 
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ton, 143 U. S. IS, 36 L. ed. 60: Frost v. Wenie, 157 U. S. 
46, 39 L. ed. 614; United States v. Healey, 160 U. S. 
136, 40 L. ed. 369; Callan v. District of Columbia, 43 
App. D. C. 338, 340; McCarthy v. McCarthy, 20 App. 
D. C. 195; il/om's v. Hitchcock, 21 App. D. C. 565; 
United States v. Mason, 33 App. D. C. 350; PeaA- 
Reed, 58 App. I). C. 44, 24 F. (2d) 619; Xusbaum v. 
District of Columbia, 58 App. D. C. 47, 24 F. (2d) 622; 
Mills v. Smith (C. C. A.) 177 F. 652. 

See also latest case: Welch v. New Hampshire,- 

U. S.-, 83 L. ed. 363, 27 P. U. R. (NS) 238. 

III. 

Answering Appellant’s Brief. 

On page 5 of appellant’s brief this statement is 
made: 

‘‘Elsewhere in its opinion the Interstate Com¬ 
merce Commission said ‘it may be, and doubtless 
is, an improvement and extension of transporta¬ 
tion service for which no certificate is required yet 
for which tariffs must be filed’ (R. 29).” 

This statement and quotation is made in the same 
paragraph that quotes from the Interstate Commerce 
Commission report applying specifically to the pro¬ 
posed extension by the Arlington & Fairfax Auto Rail¬ 
road Company (the appellant). It therefore unavoid¬ 
ably, if not intentionally, creates the impression that 
in saying, ‘‘it may be, and doubtless is, an improve¬ 
ment and extension of transportation service for which 
no certificate is required yet for which tariffs must be 
filed”, was intended to refer to the proposed ope ra¬ 
tions of the appellant. Reference to the record (R. 29) 
however, will immediately disclose that the Commis¬ 
sion was referring to the situation which existed in 
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the case of the Pennsylvania R. R. Co. in Xew York 
City and not to the proposed operations of the appel¬ 
lant. 

Again on page 5 of the brief, it is stated that the In¬ 
terstate Commerce Commission dismissed appellant's 
application for a certificate “on the ground that no 
certificate was necessary for the proposed ‘extension 
of transportation service’ We have hereinbefore 
shown that this statement is not justified by the lan¬ 
guage of the opinion and order of the Interstate Com¬ 
merce Commission (R. 29). 

And again on page f> of the brief appellant refers to 
its filing with the Interstate Commerce Commission of 
a tariff naming passenger fares applicable between 
points in the State of Virginia and Washington. IX (’., 
including pick-up and delivery service on its route in 
Washington, I). C., and states that “the Interstate 
Commerce Commission allowed this supplemental tar¬ 
iff to become effective on August 21, 1938'’: the in¬ 
tended inference and argument being that the filing of 
this tariff in some way effected or ratified the appel¬ 
lant’s right to conduct its proposed operations in the 
District of Columbia. This idea or suggestion would 
scarcely justify notice but it so happens that in a case 
(Hr Doniphan Telephone Co.; Case Xo. 9649) which 
arose before the Missouri Public Service Commission 
the same contention was made and the Commission re¬ 
quired the Telephone Company to withdraw its sched¬ 
ule of rates between certain towns in an area where the 
Telephone Company's toll line, to which such rates 
were to be applied, had been constructed without secur¬ 
ing a certificate of convenience and necessity. That 
Commission said that as the applicant had not secured 
authority to operate in the territory the Commission 
had no authority to authorize it to file schedule or rates 
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that would hi* applicable to the service it proposed to 
render. P. U. IL Fortnightly, March 16, 1939, 381. 

This would seem to be common sense as well as good 
law. 


On page 8 of its brief appellant says that it pro¬ 
poses to show that the judgment of the District Court 
is based upon the fundamental misconception that ap¬ 
pellant is not a railroad. It is respectfully submitted 
that tin* opinion and judgment of the Court is based 
upon no such finding. There is no Finding of Fact nor 
Conclusion of Law by the Trial Court to this effect. 
And the Conclusions of Law and the judgment in this 
case are based upon the Court’s Findings of Fact, 
which are to be found in the record at pages 41 to 44. 
The former opinion of this Court in this matter, the 
facts found by the Court and the law applicable there¬ 
to which lias been applied by the Trial Court resulting 
in the judgment granting the permanent injunction, 
are all predicated upon the theory that the appellant 
is a railroad, or at least claims to be, and nothing ad¬ 
vanced either by the appellee in the Court below or by 
the Trial Court in support of its judgment is in anywise 
inconsistent with the claim of the appellant that it is 
a railroad. 


On page 13 of the brief, appellant states that counsel 
for the appellee, however, have sought to becloud the 
issue by talking about the appellant’s terminal and 
terminal district, and appellant argues the distinction 
between its physical terminal and its terminal district. 
Fven if there may be said to be a distinction between 
its terminal and its terminal district, this appellee is 
not concerned with that distinction. The undisputed 
fact is that its physical terminal is in the State of Vir¬ 
ginia and not within the District of Columbia. A fact 
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found by the Trial Court is that its terminal district 
is not within the District of Columbia, or, phrased in 
accordance with the geography used by the appellant, 
the District of Columbia is not within the terminal dis¬ 


trict of the appellant. In either event, the finding of 
the Trial Court upon the facts in evidence is that the 
service proposed to be inaugurated by the appellant is 
not pick-up and delivery service within its terminal 
district whatever that terminal district may be. 

The contention made on page 13 et seq. of appel¬ 
lants brief that down-town Washington is within ap¬ 
pellant's terminal district because certain of its pas¬ 
sengers originate in that area and are transported to 


its lines in Virginia 


by a certificated bus line and vice 


versa, and that it sells through tickets over its lines in 
Virginia and the connecting carrier in the District of 
Columbia, has, we submit, been completely answered. 

The contention is made that this proposed service is 
“pick-up and delivery”. This phrase is taken from 
the phrase which has grown up and become established 
with respect to so-called store-door collections and de¬ 
liveries of freight within the terminal districts of steam 
railroads and in that respect it is accurately U"*ed as 
pick-up mid delivery because in each such instance the 
freight is either picked up from the store door mid de¬ 
livered to the railroad carrier, or it is picked up from 
the railroad carrier and delivered to the store door. 


In the present instance neither this nor its equivalent 
is intended to be done. The passengers which it is 
proposed to pick-up at the new terminal in the Dis¬ 
trict of Columbia are not delivered to the carrier to its 


vehicles at its rail terminus but they remain through¬ 
out their trio on the same vehicles bv which thev were 
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picked up. And in the reverse direction they are not 


picked up at the rail terminus of the carrier by the ve¬ 
hicles which deliver them to their destinations in the 
District of Columbia but they remain on the same vehi¬ 
cles and are simply delivered at a new terminal in the 
District of Columbia differing from its present termi¬ 
nal which is in Virginia. Appellant may think this an 
unimportant distinction and a very technical one but 
the point is that it illustrates the fundamental differ¬ 
ence between store-door pick up and delivery of freight 
from which the terms were borrowed and this new prac¬ 
tice which appellant is proposing to inaugurate. 

On page 19 of appellant's brief it is stated as a head¬ 
ing that “There is nothing in Part II of the Inter- 
state Commerce Act which requires the applicant to 
obtain a certificate of convenience and necessitv from 
the Interstate Commerce Commission", and they quote 
from Section 203(a) (14) of Part II to prove their 
point. But this very quoted provision brings within 
the jurisdiction of Part II common carriers by motor 
vehicles, including such motor vehicle operations or 
carriers by rail or water “except to the extent that 
these operations are subject to the provisions of chap¬ 
ter 1 of this Title (Part I)'’. Plainly if the bus oper¬ 
ations of the rail carrier are of such a nature that they 
are not subject to the provisions of Part 1 they are 
subject to Part II, and that is the very contention made 
by appellee and sustained by the Trial Court. It is not 
true therefore as stated at the foot of page 20 of appel¬ 
lant's brief that “Congress' failure to require such a 
certificate in Part II of the Act constitutes the strong¬ 
est evidence that such was not its intent". As has 
been shown the fact is that Congress did and does re¬ 
quire such a certificate under Part II where a rail car¬ 
rier's motor vehicle operations are not subject to the 


provisions of Part I. Indeed, in the quotation from 
American Trucking Assn. v. U. .S’., 17 Fed. Supp. 657) 
(1936), appearing on pages 21 and 22 of appellant's 
brief, this position of the appellee is expressly sus¬ 
tained. The Court said: 

*‘In this view we are of opinion that the correct 
interpretation of section 203(a)(14) is that every 
interstate common carrier by motor vehicle, in- 
cluding carriers bv rail or water, shall first obtain 
a certificate of public convenience and necessity— 
except to the extent that such motor vehicle trans¬ 
portation was then (prior to 193b) subject to the 
jurisdiction of the Commission under the original 
act’’. 

Of course it cannot be and will not be contended, that 
the motor vehicle transportation now proposed by ap¬ 
pellant which was not in existence prior to 1935 was 
then subject to the jurisdiction of the Commission un¬ 
der the original Act. 

With respect to the contention of appellant on pages 
23 and 24 of its brief that the proposed service is not 
in the nature of a line-haul service is, as we have here¬ 
inbefore shown, decided against the appellant by the 
Trial Court’s Finding of Fact that the proposed oper¬ 
ation ‘‘would constitute an extension of its line-haul 
service by bus into the District of Columbia” (R. 42). 

Likewise the contentions of appellant on pages 25 
and 26 of its brief that the proposed operation is not 
a bus line and would not be competitive with appellee 
are not sustained by tile record; the Trial Court hav¬ 
ing found both facts to the contrary (R. 42, 43). 

The statement on page 27 of appellant's brief that 
“a state legislature has no power to require a certifi¬ 
cate of convenience and necessity from a carrier en- 
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gaged in interstate commerce*' is not borne out bv the 
ease of McDonald v. Thom {/son, supra, which has ruled 
to the contrary. And the case of "District Grocery 
Stores. I nr., v. D. 66 Wash. Law Reporter, G19, in 
the United States District Uourt for the District of 
Columbia, cited by appellant on pages 2G and 27 (in 
which Mr. .Justice Bailey said that the constitutional 
question has apparently not been passed upon directly 
by the courts) whether decided correctly or not, is not 
in point. The point made in that case was that Con¬ 
gress acting as a local legislature for the District of 
Columbia could not do what a state legislature could 
not do. Here, however, in the passage of Section 4 of 
the Merger Act requiring a certificate for the operation 
of a competing bus line in the District of Columbia, 
Congress has done no more than any state legislature 
could do so far as it affects local transportation, or in¬ 
deed, as it could do with respect to interstate motor 
transportation as was ruled in the case of McDonald 
v. Thompson, supra. 

CONCLUSION. 

In conclusion it is respectfully submitted that the 
opinion and judgment of the Trial Court in granting 
the injunction prohibiting the appellant “from oper¬ 
ating its vehicles from its terminal in Rosslyn, Vir¬ 
ginia, into the District of Columbia over the Key 
Bridge, and through the streets and avenues of the 
District of Columbia on fixed schedules over routes des¬ 
ignated by tile Public Utilities Commission of the Dis¬ 
trict of Columbia in its Order No. 1737, dated Novem¬ 
ber 30, 1938. or otherwise, unless and until said defen¬ 
dant Company shall have obtained from the Interstate 
Commerce Commission and from the Public Utilities 
Commission of the District of Columbia certificates of 


convenience and necessity as provided by Part II of 
the Interstate Commerce Act known as the Motor Car¬ 
rier Act, 1935 and Section 4 of the Joint Resolution of 
Congress approved January 14, 1933, known as the 
Merger Act,” must be affirmed. 

Respectfully submitted, 

G. Thomas Dunlop, 

S. R. Bowen, 

Attorneys for Appellee. 

George E. Hamilton, 

Bowen & Kelly, 

Of Counsel. 

May 5, 1939. 
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MEMORANDUM. 


The case of Buck v. Kuykendall was decided in 1925 
holding that the requirement by a state of a state cer¬ 
tificate of convenience and necessitv before a motor 
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carrier could operate in interstate commerce was an 



unreasonable burden upon interstate commerce. At 
that time Congress had not assumed jurisdiction for 
the purposes of regulation over the operations of mo¬ 
tor carriers in interstate commerce. By the Motor 
Carrier Act, 1935 (Part II of the Interstate Commerce 
Act), however, Congress not only assumed such juris¬ 
diction but expressly recognized the right of the States 
to participate in control and specify the conditions un¬ 
der which the certificates of convenience and necessity 
required by the Act for such interstate commerce 
should be granted. Indeed it provided that common 
carriers by motor vehicle could not operate in inter¬ 
state commerce without the concurrence of the states 
through which such operations were proposed to be 
conducted. 

It provided by Section 205 (b) of that Act that: 

“The Commission shall, when operations by mo¬ 
tor carriers * * * proposed to be conducted in¬ 
volve not more than three States, * * * refer to 
a joint board for appropriate proceedings thereon 
* * * Applications for certificates, permits, or 
licenses * * *. The joint board to which any such 
matter is referred shall be composed solely of one 
member from each State within which the motor 
carrier * * # operations involved in such matter 
are or are proposed to be conducted: Provided, 
That the Commission may designate an examiner 
or examiners to advise with and assist the joint 
board under such rules and regulations as it mav 
prescribe. In acting upon matters so referred 
joint boards shall be vested with the same rights, 
duties, powers and jurisdiction as are hereinbe¬ 
fore vested in members or examiners of the Com¬ 
mission while acting under its orders in the ad¬ 
ministration of this part. Orders recommended 
by joint boards shall be filed with the Commission, 
and shall become orders of the Commission and 
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become effective in the same manner, and shall be 
subject to the same procedure, as provided in the 
case of orders recommended by members or exam¬ 
iners under this section. 

“(c) * * * Except as hereinafter provided, a 
joint board shall consist of a member from each 
State in which the motor carrier * # * operations 
involved are or are proposed to be conducted. The 
member from any such State shall be nominated 
bv the board of such State from its own member- 
ship or otherwise * * * All decisions and recom¬ 
mendations by joint boards shall be by majority 
vote.” 

And Section *206 (a) provides that: 

“No common carrier by motor vehicle subject to 
the provisions of this part shall engage in any in¬ 
terstate or foreign operation on any public high¬ 
way * * * unless there is in force with respect to 
such carrier a certificate of public convenience and 
necessity issued by the Commission authorizing 
such operations: Provided, however, That, sub¬ 
ject to section 210, if any such carrier or predeces¬ 
sor in interest was in bona fide operation as a com¬ 
mon carrier by motor vehicle on June 1, 1935, over 
the route or routes or within the territory for 
which application is made and has so operated 
since that time, * * * the Commission shall issue 
such certificate without requiring further proof 
that public convenience and necessity will be 
served by such operation, and without further pro¬ 
ceedings, if application for such certificate is made 
to the Commission as provided in paragraph (b) 
of this section * * * and if such carrier was reg¬ 
istered on June 1 , 1935, under any code of fair 
competition requiring registration, the fact of reg¬ 
istration shall be evidence of bona fide operation 
to be considered in connection with the issuance 
of such certificate. Otherwise the application for 
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such certificate shall be decided in accordance with 
the procedure provided for in section 207 (a) of 
this part and such certificate shall be issued or 
denied accordingly”. 

And section 207 (a) provides that the certificate shall 
be issued if it is found that the service is or will be 
required by the present or future public convenience 
and necessity, otherwise such application shall be de¬ 
nied. 

Congress has therefore in this Act not only clearly 
recognized the right of the State to impose conditions 
upon interstate transportation by motor vehicle based 
upon convenience and necessity, which necessarily in¬ 
volves the question of competition, but has actually 
prohibited such competitive operations in interstate 
commerce without the consent of the states involved. 

This being the case, it is not surprising that the Su¬ 
preme Court of the United States decided the case of 
McDonald v. Thompson , arising after the passage of 
the Motor Carrier Act, without reference to the Kuy¬ 
kendall and Bush cases and held that the carrier could 
not operate without complying with the state law which 
required a certificate of convenience and necessity. 

Respectfully submitted, 

G. Thomas Dunlop, 
Attorney for Capital Transit 
Company , Appellee. 
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STATEMEXT OF THE CASE 

This case comes before this Court on appeal by Arlington 
Fairfax Auto Railroad Company from a judgment of the 
lower court enjoining it from operating in interstate trans¬ 
portation from its terminal at Rosslyn, Virginia, into the Dis¬ 
trict of Columbia, and a judgment against the Public Futilities 
Commission and the Commissioners of the District of Colum¬ 
bia enjoining them from enforcing the provisions of an order 
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entered by the said Commission establishing routing within 
the District of Columbia for the said Arlington <fc Fairfax Auto 
Railroad Company, which order was conditioned upon the 
Arlington & Fairfax Auto Railroad Company’s complying 
with existing law. 


ARGUMENT 

An appeal was taken by the Arlington & Fairfax Auto Rail¬ 
road Company, from an order of the Public Utilities Commis¬ 
sion which granted it routing within the District of Columbia 
provided it complied with existing law (R. p. 13). The ap¬ 
pellant is engaged in interstate operation wholly within the 
State of Virginia, and it sought routing in order to extend its 
interstate operations. The Public Utilities Commission of 
the District of Columbia has no jurisdiction over the right of 
an interstate carrier to enter the District of Columbia. Neither 
does the Commission have authority to determine the question 
whether the District of Columbia is within the terminal area 
of the appellant or the question of the public convenience and 
necessity as affecting interstate carriers. The Commission so 
stated in its order from which the appeal to the lower court 
was taken (R. p. 13). 

This Court in United States ex rel. Arlington & Fairfax Auto 
Railroad Company v. Eigen, et al., 68 App. D.C. 392, had be¬ 
fore it the original application of the appellant for routing 
within the District of Columbia in a proceeding in which the 
Commission had declined to grant routing until the appellant 
had authority from a federal agency to engage in interstate 
transportation within the District. That appeal came before 
this Court in a mandamus proceeding, and the Court stated 
that the single question involved was whether or not the ap¬ 
pellant must obtain a certificate of convenience and necessity 
under the provisions of either Part I or Part II of the Inter¬ 
state Commerce Act before it could inaugurate service into 
the District of Columbia. The Court stated that, in its opin¬ 
ion. the answer to that question depended upon whether or 
not the City of Washington is within and is a part of the ap¬ 
pellant’s terminal district, or stated somewhat differently as 
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the Court said, whether the appellant's proposed operation 
was a line-haul service or a terminal service. 

After this Court affirmed the judgment of the lower court, 
the appellant made application to the Interstate Commerce 
I Commission under Part I of the Interstate Commerce Act. 
It did not apply for a certificate of convenience and necessity 
under Part II. or the Motor Carrier Act of 1935. The Inter¬ 
state Commerce Commission in an ex parte proceeding dis¬ 
missed the application and stated in its report that it expressed 
i no opinion “as to whether the proposed bus operation is with¬ 
in the terminal area of the applicant and otherwise falls within 
the purview of Part I of the Act” (R. pp. 25-29. inclusive). 

Xo determination has at any time been made by the Inter¬ 
state Commerce Commission, within whose jurisdiction the 
question rests, whether the District of Columbia is within the 
appellant’s terminal area or whether the proposed operations 
are subject to Part II of the Interstate Commerce Act. This 
Court pointed out in its decision, supra, that answer should 
be made to the question whether the proposed operation was 
subject to Part II of the Act. but the appellant has not seen 
! fit to have a determination made of that important question. 

The order of the Public Utilities Commission from which 
the appeal was taken to the lower court clearly shows on its 
face that the Commission did not and could not determine 
these questions under the federal law. The Commission does 
have authority to establish routing for interstate carriers en- 
| tering the District of Columbia, subject to the approval of the 
Joint Board composed of members of the Public Utilities 
Commission and the Commissioners of the District of Colum¬ 
bia (46 Stat. 1426). The Commission issued a routing order, 
which was approved by the Joint Board, but the order, in 
' Section 1 thereof, specifically provided that the appellant 
; should comply with existing law (R. p. 13). It is reasonable 
to assume that the Commission referred to existing federal 
i law, because the appellant had complied with all local laws 
under the jurisdiction of the Public Utilities Commission. In 
the opening paragraph of the order the Commission referred 
I to its previous order. Xo. 1635. dated Xovember 5, 1937. where 
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it was held that it would be futile for the Commission to ex¬ 
ercise its routing jurisdiction ‘'until the company (appellant) 
obtained authority to operate in interstate commerce within 
the District of Columbia, or determination was made by com¬ 
petent authority that no such authorization was necessary’' 
(R. p. 10). 

If the appellant had complied with existing federal law 
by obtaining authority to operate in interstate commerce with¬ 
in the District of Columbia, the order involved in this appeal 
would then have become effective. Since the appellant did 
not comply with existing law Order Xo. 1737 did not become 
effective. 

The order appealed from in the case at bar is a valid order, 
promulgated pursuant to authority of law and should be sus¬ 
tained. but that order does not become effective or operative 
until the appellant has complied with the condition stated in 
Section 1 of the order by complying with existing law. The 
appellees therefore believe that Order Xo. 1737 should not be 
enjoined, but the appellees believe that if any injunction 
should have been issued it should have been issued against the 
appellant, because it had not complied with the terms of the 
order of the Commission by complying with the federal law. 
that is to say, it had not obtained a certificate from the In¬ 
terstate Commerce Commission to engage in interstate com¬ 
merce within the District of Columbia. The appellees there¬ 
fore respectfully submit that the judgment of the lower court 
in enjoining the enforcement of the provisions of Order Xo. 
1737 of the Public Utilities Commission was in error. 

If the provisions of Order Xo. 1737 are enforced the appel¬ 
lant will have to comply with federal law. That means that 
determination will have to be made (1) whether the City of 
Washington is within the terminal area of Rosslyn, Virginia, 
and (2) whether the proposed operation is subject to the 
Motor Carrier Act of 1935. Congress has provided that these 
questions be determined in the first instance by the Interstate 
Commerce Commission. Xeither of these questions has been 
submitted to the federal agency, except that application was 
made under the Motor Carrier Act in 1936 and withdrawn by 


5 


appellant before the Interstate Commerce Commission acted 
i upon the adverse report of the Joint Board. These questions 
cannot be determined by the Public Utilities Commission. 

Since the appellant contends the proposed operation would 
constitute “pick-up and delivery” service in its terminal area 
and that the proposed operation of a motor vehicle across a 
state line is not subject to the Motor Carrier Act. the appellees 
contend it should be enjoined until it meets the condition laid 
! down in Order No. 1737. This Court pointed out the adminis¬ 
trative procedure that should be followed when this matter 
i was before the Court in the mandamus proceeding. 

Appellant on pages 8 to 12, inclusive, of its brief attempts 
to show that it is a railroad engaged in interstate commerce, 
subject to Part I of the Interstate Commerce Act. The mere 
fact that the operations of the appellant’s predecessor or 
predecessors were those of a railroad does not make the pres¬ 
ent operations of the appellant those of a railroad. Even if 
the present operation within the State of Virginia be that of 
a railroad, that fact does not make an ordinary motor bus 
i operating over the streets of the District of Columbia a rail¬ 
road. The proposed operation would be nothing more nor less 
than the operation of an ordinary motor vehicle used on the 
' highways in every day service by motor carriers, with the sole 
exception that the vehicles proposed to be operated by the 
appellant have flanged wheels which may be lowered in order 
! to operate on rails or lifted when operated on the highways. 

The reference to the finding of the Interstate Commerce 
Commission found on page 10 of appellant’s brief refers to the 
' present operations in the State of Virginia, which are on rails; 
i but the Interstate Commerce Commission has never deter- 
1 mined that the proposed operation would constitute the 
operation of a railroad. 

If the proposed operation is railroad operation, then Section 
1(18) of Part I of the Interstate Commerce Act is applicable 
and the appellant would require a certificate of convenience 
i and necessity in order to operate across a state line into terri¬ 
tory not now served. Transit Commission v. United States. 
289 U.S. 121. 
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The service proposed to be inaugurated into the District of 
Columbia is clearly a line-haul or city-to-city haul. Prior to 
the Motor Carrier Act the Interstate Commerce Commission 
had no jurisdiction over service by a motor carrier which ex¬ 
tended beyond the terminal area and became what is desig¬ 
nated as a ‘‘line-haul.” In Drayage and Unloading at Jeffer¬ 
son City, Mo., 206 I.C.C. 436. the Interstate Commerce Com¬ 
mission cited its decision in Motor Bus and Truck Operation, 
140 I.C.C. 685. and called attention to its language on page 
720 thereof and said: 

“In that case we held that we have no jurisdiction over 
service by a motor carrier which extends beyond terminal 
districts and becomes what is commonly designated as a 
line-haul and in effect acts as an extension of the lines of 
rail or water carriers." (Italics supplied.) 

Drayage and Unloading at Jefferson City, supra, was an in¬ 
vestigation concerning the lawfulness of the practices of the 
Missouri-Pacific, the Missouri-Kansas-Texas. and Alton 
Railroad, in providing that rates on carloads and less than 
carloads would include delivery from or to consignee's dock, 
platform, doorway or other places directly accessible to trucks 
or other drayage vehicles, or would include unloading at Jef¬ 
ferson City. One line of the Missouri-Kansas-Texas extends 
from St. Louis along the north bank of the Missouri River 
through North Jefferson, a point about 1.5 miles north of Jef¬ 
ferson City, to Kansas City. The rails never reached Jefferson 
City, but the Missouri-Kansas-Texas had served it. first by 
wagon transfer and later by motor vehicles between the rails 
at North Jefferson and Jefferson City. This method of de¬ 
livery was attacked by the Missouri-Pacific on the grounds 
that a certificate had not been issued under Section 1(18) of 
the Act. In defending the Missouri-Kansas-Texas presented 
the same argument that appellant presents in the case at bar. 
and contended that the haul by motor vehicle a distance of 
1.5 miles constituted a terminal service and therefore a certifi¬ 
cate was not required. This Court in 68 App. D.C. 392 quoted 
the Commission’s answer to that argument where it was held 
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that the haul must be regarded as a road-haul service and not 
a terminal service. 

The Court continued by saying that whenever the service 
extends beyond the terminal district it becomes what the In¬ 
terstate Commerce Commission designates as a “line-haul” 
and is in that respect “ an extension of the line of the carrier.” 
as to which a certificate of convenience is necessary. The 
Court quoted from Tariffs Embracing Motor-Truck or Wagon 
Transfer Service, 91 I.C.C. 539. where the Interstate Com¬ 
merce Commission said: 

“In many cases it is difficult to distinguish between a 
line-haul service and a terminal service, and we have al¬ 
ways decided each case upon its merits in that respect.” 

The appellant has never sought from competent authority 
a determination of the question whether Washington is within 
the terminal area of its terminal at Rosslyn. Virginia. 

Pick-up and delivery service is that service performed with¬ 
in a terminal area. In Pick-Up and Delivery in Official Terri¬ 
tory, 218 I.C.C. 441. at page 445, the Interstate Commerce 
Commission said: 

“The service commonly referred to as pick-up and de¬ 
livery is defined in the tariffs substantially as covering the 
transportation of freight between the premises of the car¬ 
rier’s freight station and the platform or doorway directly 
accessible to trucks at the consignor’s or consignee’s ware¬ 
house. factory, store, place of business, or private resi¬ 
dence. Unless otherwise specifically indicated the service 
is available only in areas within the corporate li?nits of 
cities or towns or. in the case of points not having cor- 
1 porate limits, within a radius of one mile from the carri- 

! er’s freight station.” (Italics supplied.) 

This Court in its decision 6S App. D.C. 392 quoted this iden- 
1 tical language. The record in the case at bar shows that the 
distance from Rosslyn to Fourth Street and Constitution 
Avenue is approximately three and one-half miles. 

The appellant on page 13 of its brief argues that the re- 
i quirement for a certificate of convenience and necessity applies 
1 only in a case where “tracks” are extended. This theory is 
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wholly exploded by the decisions of the court in Transit Com¬ 
mission v. United States, supra, and Claiborne-Annapolis Ferry 
Co. v. United States, 285 U.S. 382. The Interstate Commerce 
Commission in many decisions has indicated that rails or line 
of railroad may be extended by means other than tracks. Con¬ 
structive and Off-Track Freight Stations. 156 I.C.C. 205; 
Tariffs Embracing Motor Truck or Wagon Transfer Service, 
supra; Xashville, Chattanooga & St. L. Ry. Boats and Barges. 
49 I.C.C. 737. In Sew York Dock Ry. v. Pa. Ry. Co., 62 F. 
(2d) 1010. cited by appellant, the court said that lighterage 
service was “the equivalent of tracks.’’ 

The appellant relies upon the Xew York Dock Railway case 
in its contention that a certificate is not required and that the 
proposed operation constitutes a pick-up and delivery service. 
This Court in 68 App. D. C. 392 pointed out the difference be¬ 
tween the kind of service here proposed and that rendered in 
the Xew York Dock Railway case. 

The appellant in an effort to show that Washington is with¬ 
in its terminal area points to the number of its passengers 
destined for the District of Columbia. The origin or destina¬ 
tion of passengers has never been used by the Interstate Com¬ 
merce Commission or other regulatory body to determine the 
terminal area of a common carrier. In an effort to show that 
the proposed service is that of pick-up and delivery service 
the appellant states, on page 20 of its brief, that it is striking 
that the words “pick-up and delivery” are not found in Part 
II of the Interstate Commerce Act. It is also striking that 
those words are not found in Part I of the Act. The appellant 
also calls attention to the alleged similarity between its pro¬ 
posed service and that of the Baltimore & Ohio Railroad in 
the City of Xew York. The same question of similarity was 
raised by the appellant when it was before this Court in the 
mandamus case, and this Court pointed out the difference be¬ 
tween the proposed service and that rendered by the Balti¬ 
more & Ohio in the City of Xew York. 

COXCLUSIOX 

It is respectfully submitted that that part of the judgment 
of the lower court enjoining the Public Utilities Commission 
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and the Commissioners of the District of Columbia from en¬ 
forcing Order Xo. 1737 should be reversed. The appellees be¬ 
lieve that the appellant should be enjoined until it have a de¬ 
termination made by the Interstate Commerce Commission of 
the two questions, first, whether the proposed operation is 
subject to Part II of the Interstate Commerce Act. as this 
Court suggested should be done, and second, whether the City 
of Washington is within the terminal area of appellant’s term¬ 
inal at Rosslyn. Virginia. 

Elwood H. Seal, 

Corporation Counsel, D. C.. 

Verxox E. West, 

Principal Assistant Corporation Counsel, D. C.. 

Lloyd B. Harrison, 

Special Assistant Corporation Counsel, D. C.. 

Attorneys for Appellees Public I'tilities Com¬ 
mission and Commissioners of the District of 
Columbia. 
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REPLY BRIEF ON BEHALF OF APPELLANT. 


Counsel for Capital Transit Company, in support of 

their contention that the Merger Act of January 14, 1933, 

requires appellant to secure a certificate of convenience and 

necessity from the Public Utilities Commission of the 
* 

District of Columbia, have cited the case of McDonald r. 
Thompson, — U. S. —, 83 L. ed. 168 (decided December 
5, 1938). Counsel have indicated that in their opinion 
this decision is authority for the proposition that a state 
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legislature (or Congress acting in the capacity of a local 
or state legislature for the District of Columbia) has au¬ 
thority to require an interstate carrier to obtain a local 
certificate of convenience and necessity even though the 
basis of that certificate be admittedly the regulation of 
competition. In their supplemental memorandum counsel 
indicate that Congress by the Motor Carrier Act of 1933 
must have intended to modify the doctrine of Buck v. 
Kuykendall , 267 U. S. 307, and comment on the fact that 
the Court in the McDonald case did not refer to Buck v. 
Kuykendall. 

There is no justification for the interpretation which 
counsel for the Capital Transit Company seek to place 
upon the McDonald case. The Court of Civil Appeals of 
Texas, in considering the statute of that state, which was 
the subject of the appeal in the McDonald case, said: 

“It appears, therefore, that the duty is imposed upon 
the commission, before acting upon an application, to 
determine three questions: First, whether such com¬ 
merce is needed to serve the public convenience; sec¬ 
ond, whether the structure and preservation of the 
highways will permit such use; and, third, whether, 
admitting both of these, the safety of the public will 
authorize such use. As to the first of these questions, 
the Rail rood Commission has jurisdiction only as to 
intrastate commerce, and not as to interstate commerce. 
As to the second and third questions, under the de¬ 
cisions above cited, the Railroad Commission has juris¬ 
diction both as to interstate and intrastate operations 
so far as they affect the highways within the State.” 
(Italics ours.) 

Railroad Commission of Texas et al. r. Southwest¬ 
ern (ireyhound Lines , Inc., 92 S. W. (2d), de¬ 
cided February 26, 1936. 

In other words the judicial interpretation placed upon 
the Texas statute by the courts of that State makes it evi- 
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dent that the jurisdiction of the Railroad Commission in 
Texas with respect to interstate carriers extends only to 
matters relating to the ‘‘structure and preservation of the 
highways,” and ‘‘the safety of the public.” As to inter¬ 
state commerce the statute has not been construed to author¬ 
ize a determination by the State Commission as to ‘‘whether 
such commerce is needed to serve the public convenience.” 
And the Attorney General of the State of Texas, in his brief 
filed in the Supreme Court of the United States in the Mc¬ 
Donald case, made the following comment (p. 13): 

“Prior to and at the time the Federal Motor Carrier 
Act was passed, it was settled law that the Texas Motor 
Carrier statutes prohibited the intrastate as well as 
the interstate motor transportation of property for 
hire over its highways by any carrier except on secur¬ 
ing from the State Railroad Commission its consent 
authorizing such transportation, and such eminent iron 
grantahle without further consideration upon showing 
that the highway and tin- traffic hereon would permit 
such additional transportation. See Article 91 IB, Sec¬ 
tion 3, Vernon’s Annotated Civil Statutes of Texas: 
Railroad Commission v. Southwestern Greyhound 
Lines. 92 S. TV (2d) 296; Texport Carriers Corporation 
r. Smith. 8 Fed. Supp. 28 aff. 54 Sup. Ct. 129; Wald 
Storage and Transfer Co. r. Smith, supra; Beard r. 
Smith. 4 Fed. Supp. 61, affirmed 290 U. S. 596: Sage 
v. Baldwin. 55 Fed. (2d) 968: Stephenson v. Binford. 
287 U. S. 251, and Sproles r. Binford , 286 U. S. 274.” 
(Italics ours.) 

And in the order of the Railroad Commission of Texas 
denying the certificate of public convenience and necessity 
sought by A. E. McDonald, the Commission based its denial 
solely upon the excessive traffic on the highway (see Su¬ 
preme Court Record, p. 14, McDonald r. Thompson, supra). 

It thus appears that the Texas statute, considered in the 
McDonald case, supports the position of appellant as enun- 
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dated in the case of Buck v. Kuykendall, rather than the 

reverse. The Merger Act in which the granting or refusal 

of a certificate of convenience and necessitv is admittedlv 

• * 

based upon questions of competition alone would seem there¬ 
fore to fall squarely within the inhibitions laid down by the 
Supreme Court in Buck v. Kuykendall, supra. 

Respectfully submitted, 

Edmund D. Campbell, 
Franklin K. Lane, 
Attorneys for Appellant. 

Douglas, Gbear & Campbell, 

Of Counsel. 
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